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Transport Coordination and the 
Rail-Barge Question 


Rosert W. HAaRBESON 
Professor of Economics, University of Illinois, Urbana, Illinois 


The existence of a serious conflict between the regulatory and pro- 
motional policies of the Federal Government with respect to transporta- 
tion has been strongly emphasized in several recent studies of transporta- 
tin problems. If there should be any doubt concerning the validity 
of this criticism, it must almost certainly be removed by the recent de- 
cision of the Supreme Court in what is commonly referred to as the 
Rail-Barge Case. The Court in this decision approved an order of the 
Interstate Commerce Commission prescribing joint rates between rail- 
ways and the barge lines operating on the Mississippi River system which 
were lower by prescribed differentials than the corresponding all-rail 
rates between the same points. This action was taken despite an ad- 
mitted lack of evidence that the lower barge-rail rates were justified by 
the lower cost of barge transportation, even if the element of waterway 
subsidy be disregarded, and in the face of evidence raising serious doubts 
as to whether the lower rates were compensatory to the barge lines. The 
Commission thus chose to support the Federal Government’s waterway 
promotional program despite a conflict with the requirements of the 
National Transportation Policy in the Transportation Act of 1940, call- 
ing for equality of treatment and preservation of the inherent advantages 
of all forms of transportation. 

While the decision is significant primarily for its bearing on the 
foregoing policy issue, it has at least two other aspects of interest. First, 
the Court enlarged the administrative discretion of the Commission by 
absolving it from the necessity of finding or considering relative trans- 
portation costs in cases involving intercarrier competitive rates. In the 
Court’s words, ‘‘We do not say that relative costs when properly sup- 
ported by evidence are not a matter to be considered, but we cannot say 
that the absence of that factor is fatal.’’* Second, litigation in the 
proceeding here being reviewed extended over a period of sixteen years, 
making it one of the most protracted proceedings in the Commission’s 


Editor’s Note: Reprinted from the Illinois Law Review of Northwestern Uni- 
versity, Vol. 46, No. 5, November-December, 1951. _ f : 

1See Dearing and Owen, National Transportation Policy (The Brookings Inst. 
1949); A Report to the President from the Secretary of Commerce, 1949, Issues 
Involved in a Unified and Coordinated Federal Program for Transportation (1950); 
bag We 50) C. C. and the Regulation of Intercarrier Competition, 63 Harv. L 


2 Alabama Great Southern R. R. v. United States, 340 U. S. 216 (1951). 
3]d. at 225. 
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history. One of the unfortunate consequences of this long delay jn 
reaching a final settlement was to render obsolete vital cost data collected 
early in the proceeding, a circumstance which, as will appear, permitted 
the Commission to reach a different conclusion than it might otherwis 
have found feasible to reach. 


I 


A brief account of the development and present status of the barge 
lines on the Mississippi River system may facilitate an understanding 
of the issues presented by this proceeding and an evaluation of the 
treatment thereof by the Commission and the courts. The modern period 
of inland water transportation on the Mississippi River system dates 
from World War I. Two circumstances apparently were principally 
responsible for the revival of interest in barge transportation at that 
time. One was the acute wartime congestion and threatened breakdown 
of rail transportation in 1917. The other was the fact that shippers in 
the river cities faced a possible loss of their depressed rail rates, based 
on potential steamboat competition, as a result of decisions of the Com. 
mission interpreting the long-and-short-haul clause of the Interstate 
Commerce Act as strengthened in 1910.5 Therefore, in order to insure 
continued low rates by rail or by water, a group of businessmen in St. 
Louis, New Orleans, and Memphis undertook to establish a barge line 
in 1917, but wartime conditions made it impossible for the promoters to 
obtain the necessary capital and equipment and the Federal Government 
was urged to take over the project on the theory that it was necessary 
to expand wartime transportation facilities.® 

In response to this agitation, Congress, in the Federal Control Act of 
March 21, 1918, directed the Railroad Administration to establish water 
transportation on certain inland waterways, including the Mississippi 
and Warrior Rivers. The fact that the war ended soon after the estab- 
lishment of service, the necessity of using poor equipment under war 
time conditions, and other difficulties, made the experience of this initial 
venture inconclusive as to the economic possibilities of barge transporte 
tion. Accordingly Congress, in the Transportation Act of 1920, pro- 
vided for the continued operation of the Mississippi-Warrior River Barge 
Service, so-called, by the War Department. In 1924 direction of the 
enterprise was transferred to the Inland Waterways Corporation whieh 


* The chronology of the proceeding is as follows: 
Commission’s order initiating the proceeding issued Oct. 8, 1934 
Hearings began March 20, 1935 
Hearings concluded March 19, 1943 
Examiners report filed March 15, 1946 
Oral argument March 10 and 11, 1948 
Commission’s decision July 7, 1948 
Commission’s supplementary report June 13, 1949 
District Court’s decision January 12, 1950 
U. S. Supreme Court’s decision January 2, 1951. _ ah 
_ (sip: from New Orleans and Galveston to Missouri River Cities, 44 I. C.C 
6 See Examiner’s Report in Rail and Barge Joint Rates, I. C. C. Docket No 
26712, sheet 21 (mimeographed). 
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had been created by Congress with the Secretary of War as sole incor- 
porator. The Corporation was transferred from the War Department 
to the Department of Commerce and has since been supervised by the 
latter department. In addition to the Federal Barge Lines operated by 
the Inland Waterways Corporation, there are a number of private com- 
non carrier barge operators, the most important being the Mississippi 
Valley Barge Line Co. and the American Barge Line Co. It should not 
be overlooked in this connection that these barge operations have been 
made possible by Federal Government expenditures for waterway con- 
sruction and maintenance on the Mississippi River system totalling 
$1,248,100,000 through the fiscal year 1948.7 

Turning briefly to the financial and traffic statistics of these enter- 
prises it should be noted that the Federal Barge Lines, while reporting 
anet operating income in some years, has been in the aggregate un- 
profitable. For the twenty-three years 1925 to 1947, inclusive, its aggre- 
gate net deficit from water-line operations was $5,575,905, an average 
of $242,481 per year. Its balance sheet for 1947 showed an earned 
deficit of $9,467,706. On the other hand, the Mississippi Valley Barge 
line Co. and the American Barge Line Co. have been financially success- 
ful. The former paid dividends continuously from 1936 to 1947 except 
in 1942, the total amount of these being $1,876,000 to January 2, 1948, 
and the latter has had an even better record of earnings. 

With respect to traffic the outstanding fact is the sharp decline in 
the relative importance of joint rail-barge movements and the correspond- 
ing increase in the relative importance of bulk freight involving largely 
all-water movements. Where the latter traffic is handled in connection 
with rail lines, it moves on a combination of rail and water rates, not on 
joint rail-water rates involving an arrangement between the rail and 
water lines for through carriage. In the case of the Federal Barge 
Lines, joint rail-barge traffic declined from 68 per cent of the total in 
1930 to 17 per cent in 1947. In terms of volume, joint rail-barge traffic 
declined from an average of about one million tons per year during the 
five years immediately prior to World War II to 369,217 tons in 1947. 
With regard to the Mississippi Valley Barge Line Co., the Commission 
noted that ‘‘In its earlier period it was almost wholly a carrier of package 
freight, much of which was interchanged with the railroads, its joint 
rail-barge traffic in 1941 having been more than 55 per cent of its total 
tonnage.’’® By 1947, however, bulk freight constituted 76 per cent and 
jot rail-barge traffic less than 2 per cent of its total traffic (37,000 tons 
out of 2,076,470 tons). The Commission explained that the decline of 
the latter type of traffic ‘‘apparently was due in large part to embargoes 
placed against rail-barge traffic by Valley in order to avoid a serious 
loss of revenue owing to the expense of transferring freight between 
barges and railroad cars.’ 


Annual Report of the Chief of yo U. S. Army, Pt. I, Vol. I, p. 22 (1948). 
— —_ rge Joint Rates, 270 I. C. C. 591, 596 (1948). 
a ’ 
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Apparently the American Barge Line Co. also resorted to embargoes 
of joint rail-barge traffic on occasion.” The amount of that type of 
traffic handled by the Company in 1947 was insignificant (3,084 ton 
out of a total of 1,385,000 tons), bulk freight constituting 85 per cent 
of its tonnage in that year. The other common carrier barge lines haye 
few joint rates with railroads and therefore presumably handle 
negligible amount of rail-barge freight. It will be important to keep 
the foregoing facts in mind in connection with the subsequent discus 
sion. 

The nature and development of the rate structure involved in this 
proceeding must next be considered. Since through routes and joint 
rates are in issue, the meaning of these terms should be clearly under. 
stood. By a through route is meant ‘‘an arrangement between connect 
ing carriers for the continuous carriage of goods on a single billing from 
@ point on the lines of one carrier to a point on another.’’? The through 
rate applicable over a through route may be either a combination of the 
local rates of the participating carriers, published in separate tariffs and 
applicable to their respective portions of the through haul, or a joint 
rate, which is a single rate applicable from a point of origin on the line 
of one carrier to a point of destination on another made by arrangement 
between the participating carriers and published in a single tariff” 
Since a joint rate is ordinarily less than the sum of the applicable local 
rates, the refusal of one carrier to establish a through route and joint 
rate with connecting carriers may greatly handicap the latter in com 
peting for traffic. In Table I there is given a hypothetical illustration, 
reproduced from the Supreme Court’s decision in the present proceeding, 
which may help to explain both the significance of joint rates and the 
type of rate relationships which gave rise to the present litigation. 

Two rate relationships illustrated in Table I should be noted. First, 
the joint all-rail rate from Cleveland to New Orleans is $1.60 while th 
combination of local rail rates Cleveland to Cairo and Cairo to New 
Orleans is $2.00 and the combination of the local rail rate Clevelani 
to Cairo and local barge rate Cairo to New Orleans is $1.80. Thus the 


10 Alabama Great Southern R. R. Co. v. U. S., 88 F. Supp. 982, 989 (N. D. ill 


11 The Commission, as a result of complaints by various shipping interests 
recently ordered the rao Valley Barge Line Co. and American Barge Lin 


Co. to cancel by April 12, 1951, the so on less-than-bargeload freight whid 
they had had in effect since October, 1948. No. 30118, New Orleans Traffic and 
Transportation Bureau v. Miss. Valley Barge Line Co., No. 30123, Same v. Amerial 
Barge Line Co. See 87 Traffic World 42-3 (February 10, 1951). : 

In an effort to overcome the excessively high cost of transferring less-thar 
bargeload freight a plan has been developed for transferring such freight from 
motor carriers to barges by means of loaded containers and by transferring I 
trailers. The Commission has granted one application of this sort and has a 
pending. See I. C. C. 64th Ann. Rep. 13, 14 (1950). 

12 Locklin, Economics of Transportation, 869 (3d ed. 1947). , r 

18 There are also combination through rates, published in a single tariff ani 
lower than the sum_of the ne local rates, which involve the use 
proportional rates. The latter are rates, lower than the corresponding local rate 
which are applicable only on traffic received from or moving to points beyond 3 
specified point of interchange. 
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urge line could not compete successfully for Cleveland-New Orleans 
iaffic if the rail line insisted on a combination of local rates rather than 
sjoint rate. Second, the differential between the all-rail and barge-rail 
jjint rates is absorbed by the barge line; that is, the compensation for 
the rail haul Cleveland to Cairo is the same under both the $1.60 all-rail 
joint rate and the $1.40 barge-rail joint rate. 


Table | 


typothetical Illustration of the Relation Between Joint Rates, Local Rates, and 
Barge-Rail Differentials 


llinois Central local rate, New Orleans to Cairo, Ill. .................... $1.00 
Big Four local rate, Cairo to Cleveland, Ohio 
Ilinois Central-Big Four joint all-rail rate, 
New Orleans to Cleveland .... 
The joint all-rail rate of $1.60 is divided as follows: 
Illinois Central, New Orleans to Cairo 
Big Four, Cairo to Cleveland 
Assume a prescribed differential of 
Deduct the differential of $.20 from the $1.60 joint all-rail rate 
and the joint barge-rail rate is .. sik oe 
The $1.40 barge-rail rate is divided between the rail and barge 
carriers as follows: 
Big Four, Cairo to Cleveland .... 
Barge, Cairo to New Orleans 
The local situation, New Orleans to Cairo, then is: 
Qn Illinois Central Local all-rail rate .. 
Division of $1.60 joint all-rail rate 
On the barge line: 
Local port to port rate 
Division of $1.40 barge-rail rate 


Source: Alabama Great Southern R. R. Co. v. United States, 340 U. S. 
216, 221-22 (1951). 


The joint barge-rail rates with which the present proceeding is 
concerned were first established at the instance of the Director General 
of Railroads soon after he started the Mississippi-Warrior River Barge 
Service in 1918. It was realized that because of slowness of service and 
other disadvantages, the barge line could not compete successfully for 
traffic unless its rates were differentially lower than the rail rates be- 
tween the same points. Lacking a satisfactory basis for determining in- 
dependently the proper amount of such a differential, the Director Gen- 
eral made port to port rates 80 per cent of the all-rail rates between the 
ports, the use of this percentage apparently having been suggested by 
the fact that the Kansas City Missouri River Navigation Co., which op- 
erated a barge line between Kansas City and St. Louis from 1911 to 1918, 

made rates on this basis.’** It was also realized that it would be 
necessary to establish joint rates with rail lines from inland points 


cgi, Kansas City Missouri River Nav. Co. v. C. and 0. Ry. Co., 4 1. C. C. 67 
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differentially lower than the corresponding all-rail rates for three reasons, 
First, such rates would materially increase the volume of traffic for which 
the barge line could compete. Second, they would allay opposition to 
the barge service on the part of commercial interests at inland points 
who were in competition with shippers located in river cities. Third, 
they would forestall political attacks on the ground that the use of 
general tax funds to subsidize water transportation which benefited only 
a limited number of shippers located on the waterways constituted gross 
regional discrimination. A small number of joint rail-barge rates were 
therefore established by the Director General between June 1919 and 
February 29, 1920, using the same differential under the all-rail rate 
between the ports between which the shipment moved by barge rate as 
that used in computing port to port barge rates. This method of making 
joint barge-rail rates, which is illustrated in Table I, has continued ina 
general way down to the present time. 

When control of the barge service passed to the War Department 
in 1920, an unsuccessful effort was made to induce the railroads to 
establish additional joint barge-rail rates. Thereupon a complaint wa 
filed with the Interstate Commerce Commission asking that the railways 
be required to establish joint rates with the barge line on a nation-wide 
basis wherever there was an open through all-rail route made up in 
part of a rail line between ports served by the barge line.* The Com- 
mission refused to accede to this request on the ground that some of 
the proposed joint rates would involve the use of unduly circuitous 
routes, or routes over which the barge lines’ share of the joint haul was 
so short that interchange expense would offset the assumed lower cost 
of water transportation, and that sufficient evidence had not been pre- 
sented to enable it to determine which of the proposed routes should be 
required. It therefore suggested that the barge line attempt to secure 
the establishment of additional through routes and joint rates by further 
negotiation with the railroads. Acting on this suggestion, the barge line 
was able to obtain a large number of new joint rates during the period 
1923 to 1929. 

Although the process of establishing joint rates through negotiation 
was reasonably successful, the more enthusiastic proponents of barge 
transportation felt that it was unduly time-consuming and expensive. 
These interests were able to secure the passage in 1928 of the Denison 
Act which was intended to compel hostile or unwilling railroads to estab- 
lish joint rates with the barge lines without the necessity of resorting to 
litigation before the Commission. Under this act, common carriers 0p- 
erating on the Mississippi or Warrior Rivers or their tributaries could 
apply to the Commission for a certificate of convenience and necessity, 
and when this was granted the Commission was required to direct al 
connecting common earriers and their connections to join with the water 
carrier in establishing through routes and joint rates. Should the cor 
necting carriers refuse to take such action, the Commission was directed 
to require the establishment of through routes and joint rates and 0 


14 United States War Department v. Abilene & Southern Ry., 77 I. C. C3! 
(1923), 92 I. C. C. 528 (1924). 
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“fx reasonable minimum differentials between all-rail rates and joint 
rates in connection with said water service to apply until changed by 
order of the Commission.’’ 

Immediately following the enactment of this measure, the Federal 
Barge Lines applied for a certificate and an order with the object of 
securing a great many additional joint rates. In a proceeding commonly 
referred to as Ex Parte 96, the Commission acceded to this request sub- 
ject to two limitations.*® First, rail carriers were not required to estab- 
lish joint rates with the barge line where the circuity as compared with 
the shortest all-rail route from origin to destination exceeded 40 per cent 
in the case of barge-rail or rail-barge routes, or 33 1/3 per cent in the 
ease of rail-barge-rail (three-way) routes. Second, joint rates were not 
required where the ratio of the rail haul under the joint barge-rail rates 
to the shortest all-rail distance from origin to destination exceeded 75 
per cent in the case of barge-rail or rail-barge routes or 66 2/3 per cent 
in the case of rail-barge-rail routes. The joint rail-barge rates estab- 
lished were to reflect the 20 per cent differential under the all-rail rate 
between the ports between which the shipment was transported by barge, 
which, as already noted, had originally been adopted by the predecessor 
of the Federal Barge Lines; except that where the limits of the above 
restrictions were approached the differential was reduced to 10 per cent. 

As a result of this decision almost every point in the United States 
east of the Rocky Mountains had some rail-barge or barge-rail rates made 
available to it, although this does not mean that such rates were in effect 
between all interior points and all river ports, or even that any given 
barge port had such rates to or from all interior points. There was also 
established a smaller number of rail-barge-rail rates via various river 
ports, mostly between points in the Mississippi Valley states. 

Three formal complaints against the foregoing rate structure were 
filed by the railroads under the Denison Act,}* as well as petitions for 
reopening for further hearing for earlier complaints filed by the Federal 
Barge Lines and its predecessor, the War Department.17 These actions 
were consolidated with an investigation of these rates and differentials 
undertaken by the Commission on its own motion in 1934.18 It is this 
proceeding which is the subject of the present paper. 


18 Through Routes and Joint Rates Between Inland Waterways Corp. and other 
Common Carriers, 153 I. C. C. 129 (1929). 

16 Inland Waterways Corp. Through Routes and Rates, 153 I. C. C. 129 (1929), 
156 1. C. C. 141 (1929), 161 I. C. C. 207 (1930), 163 I. C. C. 716 (1930), 167 1.C. C. 
385 (1930), 172 1. C. C. 525 (1931), 192 1. C. C. 173 (1933), 192 1. C. C. 663 (1933); 
Application of Mississippi Valley Barge Line Co., 167 I. C. C. 41 (1930), 171 I. C. C. 

(1930), 178 I. C. C. 224 (1931), 182 I. C. C. 512 (1932), 183 I. C. C. 503 (1932), 
sub nom., Through Routes and Joint Rates Between Inland Waterways Corp. and 
Other Common Carriers, 192 I. C. C. 173 (1933); Application of American Barge 
Line Co., 182 I. C. C. 521 (1932), 185 1. C. C. 483 (1932), 190 I. C. C. 177 (1932), 
sub nom., Through Routes and Joint Rates Between Inland Waterways Corp. and 
Other Common triers, 192 I. C. C. 173 (1933). 

“United States War Department v. Abilene & Southern Ry., 77 I. C. C. 317 
(1923), 92 1. C. C. 528 (1924), Inland Waterways Corp. v. Chicago Great Western 

-R., 129 1. C. 21 (1927); Inland Waterways Corp. v. Beaumont, Sour Lake and 
- ccs el F Inland Waterways Corp. v. Alabama Great 
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It should be noted in passing that while this investigation was ip 
progress there was passed the Transportation Act of 1940, which, among 
other things, repealed the Denison Act but greatly extended the juris. 
diction of the Interstate Commerce Commission over water transports. 
tion. By the time this law was passed, the Denison Act had aceon. 
plished its objective of establishing a comprehensive structure of through 
routes and joint rates by barge and rail, and the 1940 law provided that 
action taken under the Denison Act with respect to certificates of con. 
venience and necessity and through routes and joint rates should con 
tinue in effect as though such action had been taken under the Interstate 
Commerce Act. 


II 


We may now analyze the decision of the Interstate Commerce Con. 
mission in Rail and Barge Joint Rates, handed down July 8, 1948 
which resulted from the investigation just mentioned. The Commission 
held, first, that through routes and joint rates between railways and the 
barge lines applicable to and from a large number of specified key points 
were ‘‘necessary and desirable in the public interest.’’° The key points 
represented zones to and from which the joint rates were to apply in 
accordance with the proposals of the barge lines, but the extent to which, 
or the manner in which, this rate structure altered the preexisting one 
was not indicated. It is worthy of note, however, that Commissioner 
Miller, speaking on his own behalf, said that ‘‘The differentials approved 
by this report are, in the final analysis, based largely on judgment and 
are necessarily more or less arbitrary.’ Second, the Commission held 
that the joint rail-barge and rail-barge-rail rates applicable over the 
foregoing routes should be lower than the corresponding all-rail rate 
by prescribed differentials stated in cents per 100 pounds. These differ- 
entials were to apply on all class and commodity rate traffic except sugar 
and commodities in bulk. Special arrangements were made covering the 
relationship between barge-rail commodity rates to and from New Orleans 
on the one hand and Houston and Galveston on the other, and thes 
were subsequently altered in a supplemental report.?? Finally, the Com- 
mission held that barge-rail traffic should be subject to the same transit 
arrangements as those available under the corresponding all-rail rates 
between the same points. . 

The basic issue presented was the validity of the foregoing action 
of the Commission under Section 307(d) of the Interstate Commerce Att. 


The relevant portion of this section is as follows, the key sentence being 
italicized : 


‘‘The Commission may, and it shall whenever deemed by it to 


be necessary or desirable in the public interest, after full hearing 
upon complaint or upon its own initiative without a complaint, estab 


19 270 I. C. C. 591 (1948). 
20 Jd. at 619. 
21 Jd. at 620. 


22 Rail and Barge Joint Rates, 274 I. C. C. 229 (1949). 
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lish through routes, joint classifications, and joint rates, fares, or 
charges, applicable to the transportation of passengers or property 
by common carriers by water, or by such carriers and carriers by 
railroad, or the maxima or minima, or maxima and minima, to be 
charged, and the divisions of such rates, fares, or charges as herein- 
after provided, and the terms and conditions under which such 
through routes shall be operated. In the case of a through route, 
where one of the carriers is a common carrier by water, the Com- 
mission shall prescribe such reasonable differentials as it may find 
to be justified between all-rail rates and the joint rates in connection 
with such common carrier by water . . .”’ 


The railways took the position that there was no justification for 
joint rail-barge rates lower than the corresponding all-rail rates between 
the same points, but nevertheless indicated their willingness to continue 
participation in such rates provided they were no lower than the cor- 
responding all-rail rates. Controversy therefore centered around the 
Commission’s use of its authority under Section 307(d) to prescribe 
differentials between joint rail-barge rates and the corresponding all-rail 
rates. The basic contention of the railroads was that the differentials 
prescribed could be justified only to the extent that they reflected a lower 
cost of barge-rail as compared with all-rail movement, and that since 
the lower cost of the former had not been proved the Commission’s order 
was invalid. They contended, further, that such a limitation upon differ- 
entials was required by the declaration of National Transportation Policy 
which was added to the Interstate Commerce Act by the Transportation 
Act of 1940. The National Transportation Policy states, among other 
things, that regulation should be directed toward recognizing and pre- 
serving the inherent advantages of each form of transportation, that it 
should foster ‘‘sound economic conditions in transportation and among 
the several carriers,’’ and that undue preference and advantage or unfair 
or destructive competitive practices should be prevented. 

In support of their contention that the differentials were not justified 
by the lower cost of barge-rail movements, the railroads introduced two 
cost studies based on traffic samples taken in 1933 and 1936 respectively. 
The rail costs were principally those of the Illinois Central, but limited 
Uwe was also made of some Louisville and Nashville and Southern Rail- 
way costs. The Federal Barge Lines and Mississippi Valley Barge Line 
introduced cost studies relating to various years between 1932 and 1938. 
All of these rail and barge cost data were turned over to the Cost Sec- 
tion of the Commission’s Bureau of Transport Economics and Statisties.?* 
The latter made various revisions in the computations and restated both 
barge and rail costs as of 1937 in order to secure comparability. The 
results are summarized in Tables II and III. It will be noted that the 
costs were computed on two bases: (1) out of pocket cost, including 
operating expenses, rents, taxes, and terminal absorptions, and (2) 
full cost, consisting of out of pocket costs plus 4 per cent return on 
investment, the latter being limited in case of the railroads to property 


—_— 


*3 The Cost Section is now in the Bureau of Accounts and Cost Finding. 
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used in freight transportation. On both bases rail-barge costs were 
shown to be substantially above the corresponding all-rail cost. The 
disadvantage of the rail-barge movement is further substantially in. 
creased when the cost of governmental waterway improvements and 
maintenance, as computed by the Cost Section, is added. In 1944 state 
and local taxes paid by the Mississippi Valley and American barge lines 
were 0.36 per cent of their operating revenue as compared with 3 per 
cent for the railroads.** 


Table Il 
Ratios of Barge-and-Rail to All-Rail Costs, 1937 


_ Full Cost 
including share 


of government 
Out of Pocket 
Cost 1 
Lyris Study 8 122 
ivian Study: 8 : 
Rail-Barge and Barge-Rail 111 
Rail-Barge-Rail 129 


118 


1 Includes operating expenses, rents, taxes, and terminal absorption. _ 
2 Out-of-pocket cost plus 4 per cent return on investment (limited to investment 


in 5) property in case of railroads). 


8 The cost data from which the ratios shown are computed are based on the 
restatement of the Lyrla and Vivian data by the ICC Cost Section. 


Source: Computed from data in Examiner's Report in Rail and Barge Joint Rates, 
1. C. C. Docket No. 26712, sheets 16-20 (mimeographed). 


24 Examiner’s Report in Rail and Barge Joint Rates, 1. C. C. Docket No. 26712, 
Sheet 20 (mimeographed). 
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Table Ill 


Ratios of Costs of Representative Barge-and-Rail Movements to Costs of All-Rail 
Movements Between the Same Points ! 


Distance of Inland Point 
of Origin or Destination 
from Port of Interchange 
Port to 
Port 100 
Barge Haul Traffic 2 miles 
New Orleans—Baton Rouge 2 157 194 
New Orleans—Memphis 
New Orleans—Cairo : 
New Orleans—East St. Louis 
Memphis—Vicksburg 
Memphis—Cairo ; 
Memphis—East St. Louis 
East St. Louis—Peoria 
New Orleans—Mobile 
New Orleans—Port Birmingham 
New Orleans—Cincinnati 


1Unless otherwise indicated barge costs are those of the Federal Barge Lines 
and rail costs are those of the Illinois Central system. Average circuity of 13 
per cent assumed on all-rail movements. Costs are for commodities listed in 
ICC Freight Commodity Statistics as “Manufacturers and Miscellaneous.” The 
costs are full costs, including 4 per cent return on investment (using investment in 
freight property only in case of railroads). Water costs include expense of handling 
between deck and barge at one terminal and of handling between barge and car 
at port of interchange. 

2This column shows ratios of costs for barge transportation to those of all-rail 
transportation between the ports. 

8 Rail costs are those of the Louisville and Nashville R. R. Co. 

_4Barge costs derived from data for the Mississippi Valley Barge Line Co. and 

tail costs for Southern Ry. system. 


Source: Examiner’s Report in Rail and Barge Joint Rates, |. C. C. Docket No. 
26712, sheet 18 (mimeographed). 


A further point brought out in Table III is the variation in the 
ratio of barge-rail to all-rail costs for hauls of different lengths. Such 
economy as there may be in water transportation appears to vary directly 
in proportion to the length of haul because of the relatively high termi- 
nal costs of water traffic. Thus from 80 to 93 per cent of the cost of 
water movement from New Orleans to Baton Rouge and from 34 to 60 
per cent of the cost of water movement from New Orleans to East St. 
Louis consists of terminal expense, while for all-rail hauls of average 
length terminal costs are from 20 to 25 per cent of the total cost.2° The 
general conclusion of the Commission’s Cost Section was that barge-rail 
costs were higher than all-rail largely because of the high cost of barge 
terminal operations and the added terminal handlings incurred on barge- 
rail traffic. 

The Commission admitted that ‘‘in the face of these (the foregoing) 
facts we cannot say that at the present time there are demonstrable 


_—_ 


*5 [d. at Sheet 18 (Mimeographed). 
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economies in barge-rail transportation on the Mississippi River and its 
tributaries including the Warrior, which from the standpoint of cost of 
service would justify differentials.’’* It took the position, however, (1) 
that the available cost data were inadequate to warrant an affirmative 
finding that current rail costs were less than those of the barge lines, 
and (2) that even if satisfactory proof of current rail costs had been 
presented this fact would not be controlling with respect to the relation 
between barge and rail rates. 

With regard to the first of the foregoing points, the Commission re. 
lied upon the fact that the available rail and barge cost data related 
to the period 1933-38 and that‘‘ since then there have been radical changes 
in the conditions affecting cost of transportation service by barge as 
well as by rail.’’** There can be no doubt but that this answer is sound 
so far as it goes but it is far from adequate. In the first place, the 
question at once arises, why was the Commission content with obsolete 
cost data? Why did it not insist that the parties bring such data down 
to date, or, alternatively, direct its Cost Section to undertake this task! 
This question was raised by Justice Douglas in a dissenting opinion when 
the case came to the Supreme Court.? His interpretation of the Com- 
mission’s action, in which the writer concurs, is that the Commission had 
decided to prescribe barge-rail differentials in order to support the gov- 
ernment’s policy of maintaining subsidized water transportation, that 
it realized that this choice could not be defended if it were shown that 
barge-rail costs were higher than all-rail, and that therefore it did not 
bring the cost comparisons down to date because of the virtual certainty 
that they would be even more unfavorable to the barge lines than the 
earlier data. 

This suggests a second point. Although cost conditions doubtless 
changed radically after 1933-38 for both the railways and the barge lines, 
there is no evidence whatsoever that they changed in favor of the barge 
lines. On the contrary, the Commission itself referred to evidence indi- 
cating that the cost position of the barge lines relative to the railways 
was even more unfavorable in 1947 than in 1933-38. This evidence has 
already been referred to, namely, the fact that the well-equipped and 
profitable Mississippi Valley and American barge lines had practically 
ceased to handle barge-rail freight, a fact which strongly suggests that 
such traffic was not compensatory at prevailing rates and costs. Even 
the Federal Barge Lines, which was not under the same compulsion to 
show a profit as were the private barge lines, handled a sharply diminish- 
ing volume of barge-rail traffic. The president of the latter presented 
data before a Congressional Committee showing that wharf labor cost 
per ton of freight handled had increased four-fold between 1932 and 
1946, and stated that ‘‘Under these conditions, package freight cannot be 
handled at a profit.’’® 





. ig ond | Barge Joint Rates, 270 I. C. C. 591, 606 (1948) (Italics ours). 
. at 4 
Pe Alabama Great Southern R. R. Co. v. United States, 340 U. S. 216, 229-0 
51). 
28 Rail and Barge Joint Rates, 270 I. C. C. 591, 605 (1948). 
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In the third place the foregoing comments regarding the relation 
of barge and rail costs do not take account of governmental waterway 
expenditures. If these are included, as they must be if an economical 
allocation of traffic is desired, any possible doubt concerning the cost 
disadvantage of barge as compared with rail transport at the present 
time must certainly be removed. There may be significance in the fact 
that governmental waterway expenditures as an element in the cost of 
barge transportation were considered in the examiner’s report in the 
ease but not in the Commission’s report. However, the Commission could 
not well take cognizance of this factor unless Congress adopted a policy 
of financing waterway improvements by means of tolls which would enter 
directly into barge line operating expenses.?® 

Finally, the Commission argued that the fact that the barge-rail 
differential was absorbed by the barge line in its division of the joint 
rate ‘‘in and of itself provides some measure of safeguard against the 
performance of uneconomical barge-and-rail service where the barge line 
is privately operated, as shown by Valley’s recent embargoes of joint 
traffic interchanged with the railroads.’ The existence of the Federal 
Barge Lines was not mentioned in this connection, and the railways were 
quick to point out that ‘‘The fact that Federal bears the burden of the 
differential has been no safeguard at all against the performance of un- 
economical barge-rail service since the taxpayers make good the deficit 
every year.’”*1_ The railways point out, further, that the fact that the 
barge lines absorb the barge-rail differential does not change the fact 
that, in their view, the barge-rail differential constitutes an unwarranted 
handicap to the competing all-rail routes. As they put the matter: 


“‘It is not a question of allowing the Illinois Central the same 
revenue on a shipment which moves beyond Cairo by barge as it 
would receive on a shipment which moves beyond Cairo by rail; it 
is a question of depriving either the Illinois Central or the Gulf, 
Mobile and Ohio of its traffic by placing a penalty differential on 
the rail haul between Cairo and New Orleans.’’®? 


_ The Commission also held, as noted above, that even if there had been 
satisfactory proof that rail costs were lower than those by barge that 
fact would not be controlling with respect to the relation between rail 
and barge rates. The contention of the railroads that the justification 
for the differential must rest upon proof of lower cost of barge-rail as 
compared with all-rail movement was said to be a ‘‘much too narrow”’ 
interpretation of Section 307(d), although it was admitted that this 
argument ‘‘deserves some dramatic force from the fact that in the past 





. If a policy of levying tolls were adopted a distinction should be made between 
existing and proposed projects. Tolls on existing waterways should cover the 
maintenance and other escapable costs and such part of the fixed costs of the im- 
provement as will not interfere with the full use of the waterway, while new projects 
should not be undertaken unless there is a reasonable prospect of collecting tolls 
sufficient to cover both the fixed and variable costs of the — 

% Rail and Barge Joint Rates, 270 1. C. C. 591, 613 (1948). 
81 Brief for Plaintiffs, P. 26, Alabama Great Southern R. R. Co. v. United 
ae “ oP 982 (N. D. Ill, 1950). 
. at 28. 
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the proponents of barge transportation have strongly asserted a cost 
advantage on the part of the barge lines.’"** The argument based on 
cost was dismissed on two grounds. First, although lower cost of barge 
service had been stressed in earlier decisions as an important reason for 
granting differentials ‘‘in no instance did we decline to prescribe or ap- 
prove differential rates because the economy thereof had not been defi- 
nitely shown.’ Second, the cases justifying differentials on a cost 
basis antedated the enactment of Section 307(d) in 1940, and ‘‘neither 
the wording nor the legislative history of that section supports the con- 
clusion that differentials are justified only where there is such an affirma- 
tive showing.’’*5 

In support of its position the Commission took cognizance of large 
and increasing governmental expenditures on improvements in the 
Mississippi River system as evidence of Congressional intent to foster 
subsidized water transportation, and of the activities of the Mississippi 
Valley Association in influencing Congress in this direction. Reliance 
was also placed on Section 3(c) of the Inland Waterways Corporation 
Act, which provides that the Corporation shall continue until, among 
other conditions, joint barge-rail rates are filed which ‘‘shall make 
generally available the privileges of joint rail and water transportation 
on terms reasonably fair to both rail and water carriers.’’ The Commis- 
sion construed this provision as a mandate for the establishment of rail- 
barge rates lower than all-rail rates. Finally, the Commission held that 
the railways’ argument that the National Transportation Policy required 
a justification of differentials on a cost basis amounted to saying that the 
railways ‘‘should now be found to have an inherent advantage even 
though the necessary consequence of such a finding would be tantamount 
to the abrogation of the express policy of Congress with respect to joint 
barge-and-rail rates in the Mississippi Valley.’* The Commission's 
answer to this argument summarizes clearly the considerations govern- 
ing its decision in this case: 


‘*We are unable to accept this argument based on the national 
transportation policy. In the past several years, Federal has re- 
ceived continuing consideration by Congressional Committees on 
appropriations as well as others. It definitely appears from that 
consideration that Federal is deemed to be performing a pioneering 
function for the purpose among others of demonstrating the advan- 
tages of joint barge-and-rail transportation in the belief that such 
service eventually will prove to be economical. It is not for us to 
say that the experiment should now come to an end.’’?* 


On the basis of this statement and the foregoing analysis the writer 
is of the opinion that the Commission chose to obey what it interpreted 
to be Congressional policy with reference to the promotion of subsidized 
"88 Rail and Barge Joint Rates, 270 I. C. C. 591, 610 (1948). 

34 Jd. at 611. 

35 [bid. 

36 [bid. 

37 Jd. at 611-2. 
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water transportation despite the fact that such action was in conflict 
with the provisions of the National Transportation Policy requiring 
equality of treatment and preservation of the inherent advantages of 
each form of transportation. If this interpretation is correct, the Com- 
mission may be criticized on legal grounds for choosing to ignore its 
primary obligation to obey the provisions of its governing statute in 
favor of acting according to its interpretation of expressions of general 
Congressional policy. It may also be criticized for the manner in which 
it dealt with the cost evidence. The more fundamental criticism, how- 
ever, is that Congress should not have adopted the contradictory policies 
which created a dilemma of this sort for the Commission. As Dearing 
and Owen say, ‘‘no regulatory agency can be expected to administer 
with impartiality and integrity, Congressional policies that are inherent- 
ly contradictory and irreconcilable.’’** 


III 


Upon appeal, the Commission’s decision was upheld by the District 
Court.*® The latter recognized that the primary issue was whether barge- 
rail differentials could lawfully be required in the absence of proof that 
they were justified on the basis of the lower cost of barge-rail as com- 
pared with all-rail shipments. With respect to this contention, the Court 
agreed with the Commission that although differentials had been upheld 
in earlier cases on the basis of lower cost of barge service, proof of such 
lower cost had never been ‘‘an absolutely essential condition for the 
creation of such differentials.’ It held, further, that the lower cost 
of service which was important from the standpoint of public policy 
probably should not be interpreted as referring to lower operating costs 
but to lower costs (i.e., rates) to the public, and that to base differentials 
solely upon operating cost ‘‘completely ignores one of the fundamental 
principles of economies,’’ namely, that operating costs merely set a limit 
below which prices may not fall but that above this level ‘‘it is the value 
to the consumer which determines what the price will be.’’* 

Therefore, said the Court, even if in the present case rail costs are 
less than those by barge it does not follow that barge-rail rates should 
be equal to, or greater than, all-rail rates ‘‘for so to hold would be utterly 
to disregard the relative values of the respective services’’ and would 
destroy the barge-rail traffic,*? since the latter depended upon the rate 
differential to offset the superior service afforded by the all-rail routes. 
The Court’s position on this point is clearly stated in the following 
passage : 


“More important, then, than the relative operating costs of rail 
and water carriers is the relationship between the rate charged by 


_ 


tee. SR and Owen, National Transportation Policy 244 (The Brookings 


tl he _— Great Southern R. R. Co. v. United States, 88 F. Supp. 982 (N. D., 


Td. at 986. 
41 Jd. at 987, 
42 bid. 
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the rail carrier and the operating costs incurred by the water car. 
riers. So long as the all-rail rate is greater than the operating costs 
incurred in the transportation of barge-rail freight, the railroads 
have no cause to complain that the rate fixed for the inferior service, 
if fixed somewhere in the region between the barge-rail operating 
cost and the all-rail rate, is lower than that prescribed for the su. 
perior service. Only when the rates charged by the railroads are s 
low that joint barge-rail freight cannot be transported profitably at 
a lower rate—i.e., when barge-rail operating costs approach all-rail 
rates—will there be reason to deny the inferior service the right to 
exist.’’4 


And in a footnote the Court added: 


‘‘Of course, if the railroads were petitioning the Commission for a 
reduction in all-rail rates, proof of lower operating costs might well 
warrant such a reduction, but it is difficult to see how the lower costs 
of the railroads, if satisfactorily proven, would warrant an increase 
in the rates of a competitor.’’** 


The foregoing statement of the Court has the merit of recognizing 
that both cost of service and value of service (demand) considerations 
must enter into the determination of rates, but it is seriously deficient 
in its treatment of the nature and role of cost. The Court fails to recog- 
nize the vitally important distinction between out-of-pocket cost and full 
cost, and as a consequence grossly oversimplifies the problems presented 
by the use of cost as a basis for establishing inter-carrier competitive 
rates. Under present institutional arrangements, two principal policies 
with regard to the regulation of inter-carrier rate relationships have been 
favored.*® One policy calls for establishing the rates of both low cost 
and high cost agencies on a full cost basis, safeguarded by the qualifica- 
tion that the costs used should not reflect obsolete or under-utilized 
plants. The other policy calls for rates based on the full cost of the 
low cost agency with the high cost agency permitted to compete by estab- 
lishing rates which do not cover full cost but which yield some margu 
above out-of-pocket cost. 


The appropriateness of the latter policy depends, among other 
things, upon whether there is excess capacity in the high cost agency. 
Thus if the high cost agency has excess capacity, it may be cheaper for 
it to handle additional traffic at something above out-of-pocket cost than 
for the low cost agency to do so if the latter is operating at full capacity 
and additional traffic would require an expansion of investment. A full 
analysis and evaluation of the two policies just described cannot be w- 
dertaken here, but it may be noted that both have points of strength and 
weakness and that neither would be appropriate under all circul- 
stances.*® 


43 [bid. 

447d. at 987n._ . : 

45A third policy, marginal cost pricing, is favored by a number of students 
but is not considered here since it is not a practicable alternative under preseat 
institutional arrangements. 

46 Locklin, Economics of Transportation 866-68 (3d. ed. 1947). 
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However, in the writer’s view, the present case does not require a 
choice between the policies just mentioned because of strong evidence 
previously referred to that the barge-rail traffic fails to cover even out-of- 
pocket costs at prevailing rates, even if the cost of governmentally pro- 
vided waterways is disregarded in computing barge costs. If this con- 
clusion be accepted it follows that barge-rail differentials cannot possibly 
be justified, either on a cost of service or value of service basis. Rates 
below a full cost basis can be justified under certain conditions, as just 
indicated,.but only if they yield some margin above out-of-pocket cost. 
Nor can we agree with the District Court in view of these circumstances 
that it is difficult to see how proof of lower rail costs would warrant an 
increase in the rates of the barge line competitors. 

Other aspects of the District Court’s decision require only brief 

mention. First, the Court agreed with the Commission that Section 
307(d) did not require that the differentials be justified on a cost basis. 
It found that the Commission had fixed the differentials only after due 
consideration of all relevant evidence, and that this was a task which 
called for broad administrative discretion. Second, the Court held that 
the Commission properly rejected the cost evidence in the case as obso- 
lete and, in the case of the rail costs, as representing system averages 
rather than the cost of handling traffic over the particular routes in- 
volved in the controversy. The absence of satisfactory cost data was said 
to have precluded the Commission from making an affirmative finding 
that rail costs were lower than those by barge, and ‘‘. . . in the 
absence of such a finding, and in the absence of evidence requiring such 
a finding, the argument that the order deprives the railways of the 
inherent advantage of lower costs must be rejected. . .’7 Finally, 
the Court rejected the contention that the Commission’s order was in- 
valid for want of basic findings of fact and that the order violated Article 
I Section 9 of the Constitution forbidding the granting of preferences to 
the ports of one state over those of another. 
__ The decision of the Supreme Court upholding the District Court does 
little more than emphasize and elaborate the argument of the latter. 
Taking up, first, the railways’ argument that the differentials could be 
justified only on the basis of the lower cost of barge-rail service the 
Supreme Court pointed out that rail service was superior to that by 
barge and that the Commission was ‘‘not bound to require a rate as high 
for the inferior as for the superior service,’’*® because the result would 
be to eliminate the inferior barge service and thereby competition. It 
held that the Commission rightly took account of these considerations, 
that there was no precedent for holding that a finding of lesser cost of 
service was prerequisite to the fixing of rate differentials, and that ‘‘The 
accommodation of the factors entering into rate structures, including 
competition, is a task peculiarly for the Commission.’’*® 

The Court also registered its disagreement with the suggestion that 
the rates fixed were not compensatory to the barge lines. The only sup- 


m-__—— 


a 050) Alabama Great Southern R. R. Co. v. United States, 88 F. Supp. 982, 989 


48 Alabama Great Southern R. R. Co. v. United States, 340 U. S. 216, 223 (1951). 
49]d. at 224. 
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port offered for this holding, however, was that the barge lines had rep. 
resented that the differentials which they had proposed in the present 
proceeding were compensatory, that these had been examined by the 
Commission in the light of the railroads’ criticisms, and that ‘. . . 
it was not apparent from the report that the Commission substantially 
exceeded these recommended differentials or was not warranted in adopt- 
ing them.’ It added that ‘‘If the rates obtained by the barge lines 
after applying the differentials are deemed less than relevant costs a 
rate hearing is the proper proceeding to rectify the prejudice flowing 
therefrom.’ The Court’s attitude on the foregoing matters is summed 
up in the following statement: 


‘*Here then, the barge lines, in order to protect the sole advan- 
tage of their service to the public, are willing to accept less for their 
inferior service than rail carriers receive for superior sevice. Con- 
petition was adjudged by the Commission to be worth preserving. 
That judgment was legitimately rested on relevant factors other than 
lesser cost of service. There is no provision in the statute making 
relative costs of rail and water carriers the sole and controlling con- 
sideration in establishing joint rates. Indeed the statute makes no 
mention of such costs at all. We do not say that relative costs when 
properly supported by evidence are not a matter to be considered, 
but we cannot say that the absence of that factor is fatal.’ 


The writer has two comments with respect to the point of view 
expressed in the foregoing passage. First, he is of the opinion that the 
result reached by the Court is unsound in the light of evidence strongly 
indicating that the barge-rail rates are non-compensatory to the barge 
lines. Second, he is of the opinion that the discretion given to the Con- 
mission to fix inter-carrier rate relationships without regard to cost 
evidence is highly unsound economically whatever may be said in its 
defense from legal or other viewpoints. 

The Court also rejected the contention that in the absence of ade- 
quate cost evidence there was no basis for the Commission’s order other 
than its finding that the order was in accord with general expressions of 
Congressional policy as interpreted by it. The Court noted that the 
Commission had given careful consideration to numerous expressions of 
Congressional policy, that ‘‘This it was in duty bound to do,’”®* but that 
it also gave the necessary consideration to other relevant factors. Final- 
ly, the Court denied that the order deprived the railways of their in- 
herent advantage contrary to the National Transportation Policy on the 
ground that the inherent advantage of the rail carriers is superiority 
of service and that the barge-rail rates do not fail to reflect this advan- 
tage; just as ‘‘No one would contend that fixing a lower price on the 
‘milk run’ train fails to preserve the superior accommodations offered 
by Pullman space.’ This conclusion that the inherent advantages of 
different agencies of transportation can be determined without reference 


50 /bid. 
51 /bid. 
52 /d. at 224, 225. Italics ours. 
53 Jd! at 225. 
54 Jd. at 227. 
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to their relative cost of service is, to the writer, a remarkable and highly 
msound result.®® 


The objections to the Supreme Court’s decision raised in the fore- 
going paragraphs were also expressed by Mr. Justice Douglas in the fol- 
lowing dissenting opinion : 


‘‘When the Commission proceeds to fix differentials without 
knowing what the relative barge and rail costs are, it is to my mind 
experimenting as a legislative body might do, not performing the 
infinitely more exacting task of the rate expert. 

The Commission practically concedes that in this case it adopts 
a different standard than the statutory one. It is admitted that on 
this record there can be no adequate findings on costs. The evi- 
dence for an earlier period (1933-38) shows that the cost for joint 
rail-barge routing is greater than for direct all-rail routing. The 
Commission refused to pursue the cost study into later years. The 
reason is apparent. One of the appellees is Inland Waterways Corp. 
which operates Federal Barge Lines. Inland is a federal corporation 

and it and Federal are subsidized by Congress. It is that 
program that the Commission is seeking to promote here. That may 
be important and desirable. But the standards which guide the 
Commission are still found in Section 307(f).5® Costs have some 
relevance to the problem of differentials as Section 307(f) makes 
clear. Congress is entitled to disregard costs completely. But I do 
not think the Commission is.’5* 


IV 


Before concluding this discussion it will be desirable to give some 
attention to the decision in I. C. C. v. Mechling,®® which was advanced 
by the railways in the present case in support of their contention that 
they were unlawfully deprived of their inherent advantage of lower cost 
of service. The antecedents of, and issues in, the Mechling case may be 





55 The court also rejected the contentions that the Commission’s order was not 
supported by the necessary findings of fact and that it violated the port preference 
clause of the Federal Constitution. 

A petition for rehearing filed by Galveston and Houston interests and the Rail- 
toad Commission of Texas was denied by the Court on February 26, 1951. See 87 
Traffic World 65 (March 3, 1951). 

As a result of the Supreme Court’s decision, two bills, H. R. 4414 and H. R. 4483, 

have been introduced into the 82nd Congress at the behest of the Houston interests. 
These bills would amend Section 307 (d) by providing that the Commission may 
Prescribe only such water-rail di:erentials as it may find to be justified by proof 
of lower cost of the water-rail as compared with the all-rail route. See 87 Traffic 
World 74 (June 23, 1951). - 
a, -eSection 307(f) states that in prescribing reasonable rates for water carriers 
the Commission shall give due consideration, among other factors, to the effect 
of rates upon the movement of traffic by the carrier or carriers for which the 
tates are prescribed; to the need, in the public interest, of adequate and efficient 
water transportation service at the lowest cost consistent with the furnishing of 
such service; and to the need of revenues sufficient to enable water carriers, under 
onest, economical, and efficient management, to provide such service.” 

57 Alabama Great Southern R. R. Co. v. United States, 340 U. S. 216, 230 (1951). 
Italics ours. 

58 330 U. S. 567 (1947). 
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briefly summarized. Rail and water carriers are forbidden by Sections 
3 (4) and 305(d), respectively, of the Interstate Commerce Act to dis. 
criminate among their connections in matters of rates, fares and charges, 
as well as in other matters. On the basis of this authority the Commis. 
sion in an early case found unlawful the practice of rail lines in charging 
local rates on traffic delivered to or received from connecting water lines 
while charging lower proportional rates on the same traffic through the 
same points of interchange when delivered to or received from connecting 
rail lines.®® 

In a later case the Commission held that where the connecting car. 
riers were not subject to its jurisdiction Section 3 (4) did not apply.” 
A case of this sort arose involving grain which was brought into Chicago 
by barge over the Illinois Waterway and which moved east of Chicago 
by rail.“ The Commission permitted the eastern rail lines to charge local 
rates on this traffic while charging lower proportional rates on grain re- 
ceived from the western railways at Chicago. It was held that Section 
3 (4) did not apply because the barge lines were not under the Com- 
mission’s jurisdiction at the time the evidence in the case was taken, and 
this position was sustained by the Supreme Court.® 

The Transportation Act of 1940, bringing barge lines within the 
Commission’s jurisdiction, was passed after the evidence in this case was 
taken but before the Commission had handed down its decision. Accord- 
ingly the Commission reopened the case and held that proportional rates 
should apply on ex-barge as well as ex-rail grain received by the eastern 
lines at Chicago, but prescribed ex-barge proportional rates higher than 
ex-rail proportionals.** The Commission took the position that Section 
3 (4) was not controlling where, as in this instance, there was a finding 
that the higher ex-barge proportionals were necessary both to prevent 
what it considered would be an unwarranted disruption of the rail grain 
rate structure and to allow for differences in conditions surrounding 
barge-rail and all-rail traffic, notably the relatively short barge hauls and 
higher terminal costs incurred in handling ex-barge grain. 

The Supreme Court reversed the Commission, holding that both the 
National Transportation Policy and Section 3 (4) ‘‘flatly forbid the 
Commission to approve barge rates or barge-rail rates which do not pre 
serve intact the inherent advantages of cheaper water transportation, 
but discriminate against water carriers and the goods they transport.’”™ 
And it further emphasized this holding as follows: 


59 Chattanooga Packet Co. v. Illinois Central R. R. Co., 33 I. C. C. 384 (1915). 
See also Restriction of Proportional Rates on Cotton, 161 I. C. C. 113, (1930); 
Ex-River Grain and Grain Products from Cairo and oy em Ill. to Mississippi 
a", I. C. C. 206 (1931); Raw Sugar, New Orleans to Grammercy and Reserve, 
La., 1. C. C. 231 (1935). For a definition of proportional rates see note 12 supra. 

60 Ex-River Grain from St. Louis to the South, 203 I. C. C. 385 (1934). 

61 Grain Proportionals Ex-Barge to Official Territory, 246 I. C. C. 353 (1941), 
248 I. C. C. 307 (1941). ‘ 

62]. C. C. v. Inland Waterways Corp., 319 U. S. 671 (1943), reversing Cargill 
Inc. v. United States, 44 F. Supp. 368 (N. D. Ill. 1942), which in turn had reversed 
the Commission’s decision. , . 

68 Grain Proportional Ex-Barge to Official Territory, 262 I. C. C. 7 (1945). 
64]. C. C. v. Mechling, 330 U. S. 567, 577 (1947). 
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‘Furthermore, Congress has decided this question of equitable rates 
as between railroads and barges. It has decided in unmistakable 
terms that the ‘inherent advantage’ of the lower cost of barge 
carriage as compared with that of railroads must be passed on to 
those who ship by barge. It is therefore not within the province 
of the Commission to adjust rates, either to equalize the transpor- 
tation cost of barge shippers with that of shippers who do not have 
access to barge service or to protect the traffic of railroads from 
barge competition. For Congress left the Commission no discre- 
tionary power to approve any type of rates which would reduce the 
‘inherent advantage’ of barge transportation in whole or in part.’’® 


The Court indicated that ex-barge proportionals higher than ex-rail 
proportionals might be justified by proof of corresponding differences 
in the cost of handling the two kinds of traffic, but that ‘‘The unsifted 
averages put forward by the Commission’’ fell far short of adequate 
proof that the higher ex-barge proportionals were justified by higher 
terminal costs.®* 

The outstanding significance of the Mechling decision lies not only 
in its emphasis on the necessity of preserving the inherent advantages 
of barge transportation as reflected by its lower cost as compared with 
rail, but even more in its disregard of the cost of publicly provided 
facilities in determining relative costs by barge and rail. The portion 
of the cost of barge transportation which is borne by the taxpayers was 
treated as one of the ‘‘inherent advantages’’ of that form of transporta- 
tin. The Commission did not feel free to raise barge rates directly by 
an amount sufficient to offset the subsidy element, since the barge rates 
were compensatory in the sense of covering all the costs actually incurred 
by the barge lines, and the Court blocked the use of higher ex-barge 
proportionals as a device for accomplishing the same result indirectly.®* 
Hence it seems clear that barge rates cannot be made to reflect the cost 
of publicly provided facilities, unless Congress adopts a policy of fi- 
nancing these outlays by means of tolls which enter directly into barge 
line expenses. 

As indicated above, the railways in the present proceeding contended 
that since the Court in the Mechling case held that the barge lines were 
entitled to their ‘‘inherent advantage’’ of lower cost, the ‘‘fair and im- 
partial regulation’’ called for by the National Transportation Policy re- 
quired that the rule of the Mechling case be applied impartially to pro- 
tect the ‘‘inherent advantage’’ of the rail carriers in the present proceed- 


ing. The Supreme Court dismissed this contention briefly, saying that 


the situation in the Mechling case was a ‘‘plain case of discrimination’”’ 


65 Jd. at 579, 

86 Jd. at 583. 
.*T lt may be noted that any legal obstacle to the use of the minimum rate power 
to increase rates already compensatory has soperentty bem removed by the decision 
in State of New York v. United States, 331 U. S. (1947) where the Court held 
that Section 15 (1) could be used to raise rates already compensatory when this 
Was necessary for the removal of discrimination. See also, Youngstown Sheet and 
ube Co, v. United States, 295 U. S. 476 (1935). 
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where the rail lines charged different rates for equal service,®* while in 
the present case the question was not one of discrimination but whether 
the barge lines may charge less than the railroads for the different type 
of service which they render. Whether or not this answer is adequate 
from a legal standpoint, it is the writer’s view that the contention of the 
railroads was sound, the more so because the lower rail costs in this 
ease did not include an element of subsidy as did the lower costs of the 
barge lines in the Mechling case. 

The foregoing discussion may be briefly summarized as follows: 

1. The Rail-Barge Case is highly significant as verifying and en- 
phasizing the existence of a serious conflict between the promotional and 
regulatory policies of the Federal Government with respect to trans- 
portation. 

2. Faced with this conflict between Federal regulatory and promo- 
tional policies the Interstate Commerce Commission, with the approval 
of the Supreme Court, chose to support the latter as against the pro- 
visions of the National Transportation Policy calling for equality of 
treatment and recognition of the inherent advantages of all forms of 
transportation. 

3. The Commission and Supreme Court do not admit, however, that 
the Rail-Barge decision conflicts with the requirements of the National 
Transportation Policy, the basis of their defense being the holding of the 
Supreme Court that inter-carrier rate relationships may be prescribed, 
and the inherent advantages of the different transportation agencies 
preserved, without reference to relative transportation costs. The Com- 
mission is thus sustained in refusing to bring down to date earlier cost 
data which might have proved embarrassing and in ignoring the impli- 
cations of the private barge lines’ embargoes on barge-rail traffic. The 
Court’s holding is notable for its effect in materially broadening the 
scope of administrative discretion allowed the Commission and, in the 
writer’s view, for its economic unsoundness. 

4. The neglect of cost evidence in the Rail-Barge Case stands in 
sharp contrast to the decisive role of relative costs in the Mechling case 
in preserving the inherent advantages of barge transportation, and in 
State of New York v. U. 8.,°° in removing unwarranted differences in 
territorial rate levels. On the other hand both the Rail-Barge and 
Mechling cases emphasize the maintenance of intercarrier competition 48 
an important desideratum of regulatory policy, and in the Rail-Barge 
Case this consideration was permitted to control where consideration of 
relative costs (even disregarding waterway subsidies) would have led 
to an opposite result. 

5. An economical division of traffic among the various transporte 
tion agencies cannot be achieved so long as some of these agencies make 
use of publicly provided facilities, the cost of which is borne by the 
taxpayers and is not reflected in the rates charged to shippers making 
use thereof, but the Mechling and Rail-Barge cases demonstrate col 
clusively that this situation will not be corrected unless Congress adopts 
a policy of levying suitable tolls for the use of these facilities. 


68 Alabama Great Southern R. R. Co. v. United States, 340 U. S. 216, 227 (1951). 
69 331 U. S. 284 (1947). 
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The Government’s Role In Transportation 


By HonoraBLE CHARLES SAWYER, 


Secretary of Commerce, Washington, D. C. 


Transportation is as pervasive and critical in the national economic 
life as the air we breathe. It always has been. Throughout our history 
teamwork between Industry and Government has been vital to transpor- 
tation. Witness Congress’s action at its very first session in 1789 dealing 
comprehensively with American Ships and American Shipping by reserv- 
ing the domestic trade to United States flagships. Similarly, promotional 
mail subsidies to companies operating steamships convertible for war 
purposes were adopted in 1845, and during subsequent years extensive 
land grants were made to our Western railroads, which eventually 
amounted to almost ten percent of the land area of the country. There 
are other examples. In every case such promotion has met vigorous re- 
sponse from private enterprise, and the progress of the Industry has been 
predicated on such teamwork. 

The result has been the greatest single transportation system the 
world has ever known, as reflected in the extensive rail, highway, airway 
and waterway mileage of the United States, together with the highest 
standards of service. I attribute this partly to the principle of teamwork 
between Government and Industry, and to the equally fundamental prin- 
ciple of private ownership and operation. The work of the Department 
of Commerce is squarely predicated on both these principles. Our trans- 
portation work is dedicated to their fulfilment, in terms of a coordinated 
system of transport under private ownership that is strong and indepen- 
dent, vigorous and sound not a dominated or a spoon-fed industry de- 
pendent on a paternalistic Government for stimulus, aid and support. 
This is the American way. 

In our day all forms of domestic transportation except railroads and 
pipelines receive Government aid either from subsidies or from Federal 
provision of facilities such as airports, highways, inland waterways, 
harbor developments, weather reports, maps and charts and other aids 
to navigation. 

As our various forms of transportation, one by one, became formid- 
able factors in the nation’s economy, gradually the Government’s concern 
took another form—regulation in the interest of the users of transporta- 
tion, Another purpose of regulation has been to assure that the over- 
riding requirements of national defense would not be jeopardized by 
lack of adequate transportation facilities. 

Government activities in the field of transportation have sometimes 
been viewed with a jaundiced eye. The Government has been accused of 
confusion in its policies, of favoritism in promoting one form of trans- 
portation at the expense of others, and of throttling private enterprise 
through over-regulation. 


Editor’s Note: Speech made at a Transportation Luncheon Session of United 


States Chamber of Commerce, Mayflower Hotel, Washington, D. C., Tuesday, 
April 29, 1952, 


a : 
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In the area of promotional activities, it is difficult to determine at 
what point Federal aid ceases to promote the interests of the American 
people, and begins to destroy initiative and encourage dependence, 
Within the various forms of transportation, with their widely divergent 
needs and problems, it is hard to say whether we have done just enough 
for one form, without placing another form at an unfair disadvantage, 

In the field of regulation, there is always the danger of the use of 
regulation for regulation’s sake, interfering with the efficient function 
of management and forcing the maintenance of unprofitable services or 
inefficient and outmoded practices. In general I believe that this 
gratuitous regulation has been avoided, and that industry and the user 
have markedly benefitted as a result of Government action. 

In an effort to unify Government transportation activity it has from 
time to time been suggested that a wholly new agency be set up at Cabi- 
net level under a Secretary of Transportation. The Hoover Commission, 
however, suggested that ‘‘there be established in the Department of Com- 
merce a grouping of all major non-regulatory transportation activities 
of the Federal Government.’’ President Truman, during the time he 
was in the Senate and subsequently, has said that the proper place for 
the transportation activity was not in a new and separate agency but in 
the Department of Commerce. His letter transmitting Reorganization 
Pian No. 21 said, ‘‘ Without question the Department of Commerce is 
now the appropriate center for transportation programs.’’ 

In actual fact, the organic act of the Department instructs the See- 
retary to ‘‘foster, promote, and develop foreign and domestic commerce, 
shipping, and the transportation facilities of the United States.’’ This 
clearly implies a direct Commerce Department interest in transportation 
as one of the nation’s basic industries and an indirect interest because 
of its importance to the other industries of the nation. Each of these 
interests extends beyond the domestic scene to the international scene 
because of the Department’s concern for foreign trade. 

In 1949 the President asked me for a report ‘‘outlining the major 
policy issues which need to be resolved in order to achieve maximum 
effectiveness and consistency of Federal programs in the transportation 
field.’’ I made this report to the President in December 1949 and in it 
posed several major problems and made several recommendations. The 
heart of this report is contained in my statement of the Major Objec- 
tives of Federal Transportation Policy : 

‘‘An adequate and low-cost transportation system is necessary t0 
further the development of our present highly industrialized economy 
and our resources. The basic objective of Federal transportation policy 
must be the establishment and maintenance of a transportation system 
which is adequate to meet the growing needs of commerce, industry, and 
agriculture as well as those of the general public for economical and 
efficient transportation service. The needs of national defense are of 
course of major importance.’’ 

My report discussed at length the problems involved in consolidating 
Government transportation activities. I believe that it contributed to 
the progress of the past two years in bringing some of these activities 
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mder one direction. The Civil Aeronautics Administration, the Coast 
amd Geodetic Survey, the Weather Bureau, and the Inland Waterways 
Corporation were already in the Department. Over a year ago two far- 
fung organizations of vast importance and influence—the Bureau of 
Public Roads and the Maritime Administration—were put within the 
Department of Commerce. 

As you know, the Civil Aeronautics Administration handles a variety 
of nonregulatory activities. It sets up, maintains and operates the civil 
airways and the Federal air program for airport construction. It ad- 
ninisters and enforces safety regulations. CAA also performs technical 
research on aeronautics and operates a number of airports, including 
our own National Airport. 

The Inland Waterways Corporation operates the Federal Barge 
lines, handling about five percent of the barge traffic on the Mississippi, 
Missouri and Warrior Rivers—a minor exception, I might add, to the 
Government’s policy of not operating or owning transportation facilities. 

The Public Roads Administration has the job—vital both for in- 
dustry and defense—of administering Federal grants-in-aid to the states 
for highway development. Since the end of the war, the Administration 
has been authorized by Congress to spend an average of 500 million 
dollars a year in such cost-sharing projects. 

The Coast and Geodetic Survey and the Weather Bureau assist trans- 
portation by providing weather forecasts, maps and charts, navigational 
aids, and so on. 

We also have in our Office of International Trade a small transporta- 
tion staff which keeps an eye on transportation developments in foreign 
countries to aid Americans interested in foreign trade. 

No discussion of transportation’s role would be complete without 
reference to the accomplishments of the Maritime Administration and, 
in particular, its accomplishments in connection with defense since Korea. 

Within a year and a half of the Korean outbreak, the major steam- 
ship companies of the nation doubled the dry cargo and passenger fleet 
they collectively operated. In June 1950, the number of such ships in 
active service was 733. By January of this year, the number was 1,513. 

Within weeks after the Korean outbreak, about 150 Victory ships 
were taken out of the mothball fleet and put into service on the Korean 
route. Under the new National Shipping Authority, set up within the 
Maritime Administration in March of last year, approximately 550 addi- 
tional Liberty ships were brought into service. Most of these were 
needed to carry expanded shipments of coal, grain and military equip- 
ment to our partners in the North Atlantic Treaty Organization. 

Many of these ships are now being returned to the inactive fleet. 

Once again, the essentiality of maintaining a domestic merchant 
marine adequate for the nation’s defense and for effective implementa- 
tion of our foreign policy has been clearly demonstrated. 

The program to coordinate these agencies has not progressed as 
rapidly or as far as it should have done, due largely to the need since 
June 1950 for concentrating our thought and effort upon mobilization 
for defense. Some progress, however, has been made. 
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There has been established within the Department the Office of 
Under Secretary of Commerce for Transportation to advise the Secre 
on transportation matters. To do the vital job of making the studies 
needed by the Under Secretary in formulating over-all transportation 
policies and programs within the Commerce Department and the Exeeu. 
tive Branch, the Office of Transportation was established. The office 
numbers only about 25 people—an example of economy in a group, one 
of whose functions is to promote economy. 

Eventually the Office of Transportation will be the centralized re. 
search group recommended in the 1949 report to analyze the promotional 
policies of the Federal Government and their effects. Its studies are 
expected to lead to policy formulation and recommendations for legis. 
lative or administrative action. Its effort will be to see that the trans 
portation activities of the Federal government are non-conflicting, and 
that they promote a well-rounded, privately owned and operated trans. 
portation industry, furnishing adequate service at the lowest over-all 
cost consistent with that service. 

The Office of the Under Secretary for Transportation has no regu- 
latory function. It does not seek or desire it. The Department as a 
whole has no such function, except in international ocean and interna- 
tional air transportation. Regulatory activity is a quasi-judicial activity; 
it is and should be exercised by independent agencies. 

As you know, the problems of promotional policies are daily becom- 
ing more pressing and are causing wider interest and concern, as evi- 
denced by the number of transportation bills before the Congress. 

The 1949 report pointed out that the several promotional activities 
of the Federal Government have been largely independent and as a rule 
concern one form of transportation only. Any consideration of the 
effects of Federal action in another area or upon other forms of trans- 
portation has been purely fortuitous. 

Before we can make an intelligent appraisal of the promotional pro- 
grams there must be a proper identification of their current status. Dif- 
ferent agencies within the Department are already making their ow 
approaches to this problem. Direct subsidies are now being separated 
from mail payments in the field of air transportation. The Maritime 
Administration is making studies of the problems peculiar to Merchant 
Marine subsidies and the means by which they are fixed. These studies 
were recommended in the 1949 report. 

The Department has undertaken a long-range study to identify Gov- 
ernment assistance to transportation, the economic and social aspects and 
implications of this assistance, and coordination of programs with each 
other. 

Another subject on which I recommended special study is that of 
user charges. Such charges not only would test the value of Govert- 
ment promoted facilities but would help repay the Government’s invest- 
ments, and would tend to place all forms of transportation on a more 
equitable and competitive footing. 

The subject of user charges raises many tough questions. Should 
user charges be based on all costs—past and future—of installation, 
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operation and maintenance? How should the charges be apportioned 
among different types of users? How should they be collected—by 
licenses, fuel taxes, income taxes, tolls, or gross receipt taxes ? 

Numerous studies now under way both at the Federal and State 
Government levels promise real progress in the development of a system 
of user charges. Consideration of user charges is part of the study on 
subsidies undertaken by the Office of Transportation. 

In my opinion, subsidies are sometimes necessary to enable United 
States transportation firms to compete internationally with foreign firms 
which are subsidized, or whose lower operating costs are the result of 
lower wage standards. In general, for domestic transportation, subsidies 
should be decreased and eventually abandoned unless there is a clear 
finding that the national defense requires certain services which could not 
exist without Government support. Such subsidies should be direct, and 
wherever practicable, budgeted with other defense needs. 

Historically, regulation is intended to protect the user of the service. 
It is often forgotten that the user of transportation should be protected 
not alone against immediate high rates and undue discrimination but 
against the longer run social costs of unbridled competition between the 
furnishers of the service. 

As was pointed out in the 1949 report; most regulation of transpor- 
tation is lodged in the Interstate Commerce Commission with an increas- 
ingly important segment of domestic transportation now covered by the 
Civil Aeronautics Board and the Federal Maritime Board. Since any 
regulation is a restraint upon competition, there must be a determination 
as to the kind and degree of competition to be encouraged. 

Sixty-five years ago we had the anomaly of regulation of the near- 
monopolistic yet fiercely-competitive-within-itself railroad industry. To- 
day we regulate types of transportation not nearly so monopolistic but 
just as fiercely competitive not only with others of their kind but with 
other forms of transportation. There should be a greater coordination 
and consistency in regulation as between different modes of transporta- 
tion. This must come from the Congress. 

It has been claimed that the Congress swung from protection of the 
transport user to protection of the carriers with the Transportation Act 
of 1920 and later Acts. It should be remembered that if the carriers 
were unhealthy financially, no matter what the reason—inefficiency, 
parallel unregulated service, duplicate facilities, ete—the user would not 
be protected from the natural result of deteriorating service. 

For years the Department has been making recommendations on 
transportation legislation and similar subjects as a regular practice, 
and in a few instances we have presented views and recommendations 
to regulatory agencies. As our research program progresses, and corre- 
spondingly as our experience in related national defense matters grows, 
we shall bring to this activity, which undoubtedly constitutes a very 
deep-seated responsibility of the Executive Branch vis-a-vis the legis- 
lative and quasi-legislative activities of the other arms of Government, 


the fruits of our research and long-range policy projections as they grow 
in stature. 
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As an example of this activity, we have submitted to the Senate 
Committee on Interstate and Foreign Commerce some 28 reports on the 
so-called ‘‘ Johnson bills,’’ concerning important transportation matters, 
within the past few days. It is our plan, as time goes on, not to content 
ourselves with comment and suggestion on the legislative proposals of 
others, but to express the results of our research and related policy. 
developing activity in a concrete and definitive legislative program of 
our own, which may prove helpful to the Congress and the transportation 
community in leading towards greater consistency and soundness in 
this basic fibre of our economic life. Where applicable, similar presenta- 
tions to regulatory bodies as quasi-legislative arms may prove appro- 
priate. This is our concept of teamwork within Government on trans- 
portation matters. 

The independent regulatory agencies should be relieved of certain 
important but appendage functions which are not legislative nor quasi- 
judicial. This was accomplished some years ago in the air field and has 
recently been made effective in ocean transportation with the division 
of the old Maritime Commission into the Federal Maritime Board and 
the Maritime Administration. 

A further study of the Interstate Commerce Commission might be 
fruitful in connection with this point. This, the oldest Commission, at 
times in the past has been given functions because there was no other 
agency suited to take them over. It should be feasible as well as bene- 
ficial to relieve the Commission of some of these duties such as, for 
instance, equipment inspection, standard time regulations, and enforce- 
ment of safety regulations. 

What I have just said represents the Department’s present thinking 
on the two basic problems of promotion and regulation. We believe that 
thorough and disinterested study must precede drastic recommendations. 
Segments of that study have been indicated. The public is entitled to an 
impartial analysis replacing the wishful thinking of special interests. 
Some specific problems fall into our general plan. 

Low cost transportation is an aim of the Federal Government's 
transportation policy, but how is ‘‘cost’’ to be defined? Ideally, each 
movement of person or property should pay the immediate cost of carri- 
age, plus its share of the so-called overhead used in making the move- 
ment, which overhead should include a return for both equity and debt 
capital. In other words, there should be a profit on each movement and 
unprofitable service should be discontinued. Unfortunately, the art of 
accounting has not progressed to the point where we can make accepted 
allocations even of those overhead costs which may be identified; and 
the battle still rages as to a proper rate of return and what that return 
should be based upon. 

It may be necessary for accounting theorists to expand their formu- 
lae and for instance to include cost payment by the Government. Until 
we have a more realistic accounting basis we cannot tell the real fully 
determined costs upon which rates should be based. We must be aware 
of the fact that fully distributed cost may give a false impression of 
exactness, that it is of necessity based upon averages, and will result in 
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money-making rates for some and money-losing rates for others as long 
as we require the same rate for all. 

What is meant by the phrase ‘‘adequate service’’? It is often paired 
with low cost and leads to another problem of the users and suppliers of 
transportation. In any form of transportation a substantially higher 
type of service can be provided only if users are willing to pay for it 
and a poorer standard would be the result if the public demands lower 
prices. In the main, transportation service is tailored to fit the mass 
demand. There are always those who would accept a poorer service for 
a smaller charge just as there are those who would prefer to pay more 
for better service. For this reason among others the ingenuity of our 
transportation industry has provided different types of service at prices 
reflecting their value to the different types of users. This ingenuity 
should be preserved. 

National Transportation Policy stresses efficient and economical 
service. Hindsight tells us that investments of years gone by have not 
always resulted in the most efficient types of operation. However, under 
private operation and in periods of rapidly decreasing revenues or in- 
creasing costs, we may expect the individual carrier to make its own 
operation as efficient as it can. Limiting factors include labor demands, 
financial ability to make desired improvements, and, temporarily, as of 
today, the availability of the materials for those improvements. 

Consolidation of carriers physically and financially is frequently 
advanced as a cure for transportation ailments. While it is obvious that 
over-all consolidation does not furnish the entire answer and attempts 
which have been made in Great Britain are enlightening, there are many 
examples of facilities, operations and organizations which would prob- 
ably benefit from consolidation, for instance, terminal switching opera- 
tions in the Chicago area. Experience with certain publicly financed 
facilities designed to consolidate operations indicates the need for ex- 
tremely careful study of the economic necessity of such facilities before 
they are undertaken. The Port of New York Authority’s union motor 
truck terminal, lately closed because of lack of motor carrier patronage, 
18 @ case in point. 

_ One action which might tend to enhance recognition and preserva- 
tion of the inherent advantages of each form of transportation is the 
removal of corporate and other barriers between the different modes. 
Perhaps joint rates and service should be required of all carriers, no 
matter what the type, and the grouping of carriers of like and different 
kinds be permitted, under regulations which would insure sound compe- 
tition among carriers generally. In this atmosphere of coordination 
might develop a unified transportation system instead of the present loose, 
i confederacy of several mutually suspicious and antagonistic in- 
ustries, 

Certain other executive agencies of the Federal Government concern 
themselves in varying degrees with transportation matters usually under 
statutory direction. The extent of these activities is not clearly deline- 
ated, and should be studied, as should the economic need for them. 
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One area of activity is thoroughly justified—that in which the Goy. 
ernment is protecting its own interests as a shipper. However, the Goy. 
ernment as the largest shipper should not exert pressure on carriers 
which would not be permitted to the commercial customer. 

If, as is sometimes done, the Government has agreed with the carriers 
on certain rate schedules, it should not undertake to abandon that agree. 
ment at a later date. 

A major concern of the Government, and particularly of my Depart- 
ment, in this period of defense mobilization is to assure the continued 
health and growth of our air transport facilities, which are equally vital 
to our military and economic functioning. 

To meet this need, the Defense Air Transportation Administration 
was established under the Department of Commerce last November. 
DATA has numerous functions. It acts as claimant agency and allocates 
materials for the air transportation, and makes recommendations to DPA 
on applications for loans and tax amortization certificates for air trans- 
port equipment. It is acting for the Commerce Department in imple 
menting civil aviation mobilization. 

In the course of its very brief career DATA has been active in de- 
veloping sound plans and policies which are enabling the industry to 
play its full role in the present defense emergency. With the assistance 
of other agencies concerned with air transportation; DATA is now also 
dealing with problems of shortages of skilled personnel in general avia- 
tion and the airline industry, planning for The Emergency Civil Airlift 
Reserve, studying the defense capabilities of our overhaul and repair in- 
dustry, and developing a priority system of adjusting the quantity of 
airway traffic to the capacity of our airway system during an emergency. 

As a vital part of preparedness for instantaneous defense against an 
unpredictable attack, Defense Secretary Lovett and I have jointly ap- 
proved a plan to augment Military Air Transport Service airlift capa- 
bility in time of emergency. The plan will assure the immediate avail- 
ability of heavy military cargo carriers in the amounts needed in the 
event of attack. The Administrator of the Defense Air Transportation 
Administration and the Secretary of the Air Force are implementing the 
plan for the Commerce and Defense Departments respectively. 

A specific number of four engine civil aireraft—331 on D-Day—are 
being modified in advance, at Government expense, to make them opera- 
tionally capable of engaging in military support operations on 48 hours 
notice. The fleet will consist initially of a First Line Reserve of 91 
selected aircraft, and a Second Line Reserve of 240 selected aircraft. 
It is planned that the first group will be engaged in military support 
operations from D-Day throughout the emergency. The second group 
would be called upon only as needed for peak-load operations. 

A related agreement between myself and Secretary Lovett is for 
the establishment of an air transportation priorities system, to be oper- 
ated through an ‘‘ Air Priorities Board’’ within the Defense Department, 
under our joint policy guidance. This arrangement is intended to insure 
adequate consideration of both civil and military requirements for alt 
transportation, and the most efficient utilization of our available capacity. 
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Some time ago I set up within the Department a Transportation 
Council in an effort to have a fairly wide representation of transporta- 
tin ideas and authority within the Government. In addition, I suggest 
toa group of industry members the desirability of setting up a Council 
on Transportation to advise the Secretary of Commerce. At a meeting 
in my office on February 28, 1952, attended by representatives of all 
forms of transportation and of important shipping interests, this project 
was unanimously approved. The first formal meeting of this group, at 
which by-laws and procedures and membership rules will be adopted, is 
being held in Washington today. It is my hope that this group will 
make a substantial contribution to the solution of transportation prob- 
lems on a broad Government-wide basis. I hope this group may also 
contribute to eliminating some of the duplication of meetings and activi- 
ties which are now borne by representatives of various areas of trans- 
portation and groups of shippers. If it results in a coordinated presen- 
tation of transportation problems to the Government, it will have amply 
justified its creation and its existence. 

I feel honored by the suggestion that I should talk to this distin- 
gushed group on the subject of transportation and Government’s in- 
terest in it. I bespeak from your membership and that of other large 
business organizations the help which we need in approaching the diffi- 
cult and complicated problems of transportation throughout the United 
States. I am under no illusions as to the difficulty which confronts any 
one Man or any one group undertaking to solve these problems. Their 
solution is only possible by a practical approach, a sincere effort to recon- 
tile conflicting interest where possible, and finally, of course, the courage 
tomake decisions. It may be unnecessary,’ ‘ I wish again to emphasize 
the fact that no program which I advocate or participate in contemplates 
any merger of the regulatory and promotional functions of the Govern- 
ment. As I said in my report in 1949, these should be kept com- 
pletely separate, and I wish thoroughly to disabuse the mind of anyone 
who has felt the effort to deal with the transportation program in the 
manner I have outlined reflects a desire on the part of my Department 
to take over regulatory functions. 





Government Activities In Transportation 


By CHarues H. BEarp, 


General Traffic Manager, Union Carbide & Carbon Corporation, 
New York City 


It is my purpose to tell you briefly some of the consideration that 
has been given to government activities in transportation by the United 
States Chamber of Commerce’s Transportation and Communications 
Committee. 

All of us know how thoroughly transportation is regulated today. 
Yet we do hear cries from several sources that regulation is not applied 
equally to all agencies of transportation; that some types of transport 
are not regulated at all or only to a very minor extent; and, claims by 
one form of transport against another with reference to government aid 
In addition, in recent years the entire country has been plagued by a 
growing inflation which has had its evil effect on transportation, as well 
as every other industry. Then, too, while the Constitution specifically 
provides that the Congress shall have the power to regulate commerce 
with foreign nations and among the several states, there has been a 
feeling among many in transportation work that there is a tendency 
towards increased control of transportation by the Executive Department. 

These problems or questions, and many more, have been the subject 
of study and discussion by many organizations interested in preserving 
the best possible transportation system under private management. 

The transportation committee of the National Chamber has been 
focusing more than average attention upon the type of government trans- 
port organization the transport industry, its users, and business i 
general would like to see, and upon the question of whether or not the 
wheels should be put in motion to bring about desirable changes in the 
near future. 

In our study of this subject we soon found that there are differences 
of opinion not only as to the structure of government organization but 
as to the distribution of functions. Our studies appeared to show that 
probably a majority believed there should be an over-all federal trans- 
port agency, although there is a definite minority school of thought that 
the creation of such an agency in the near future is not timely. There 
are others who believe there should be a unified regulatory agency, but 
that regulation of the entire transport industry would be enough of @ 
job for any single agency, without taking on the promotional work con- 
nected with transportation. 

These viewpoints were brought out not only in our Chamber Trams 
portation Committee but in the much larger National Transportation 
Forum, sponsored by the Chamber in Washington in February of this 
year. The discussion of the subject of federal transport organization 
occupied a full morning. 


Editor's Note: Speech before Transportation & Communications Committee 
luncheon, Mayflower Hotel, Washington, D. C., Tuesday, April 29, 1952. 
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Let me go back for a moment to tell you something of the develop- 
ment of Chamber policy in this regard—and where we stand today. 

A basic policy of the Chamber for many years advocated ultimately 
asingle transport regulatory agency, embracing all competing forms of 
for-hire transportation and reporting directly to Congress. One of the 
major reasons motivating the adoption of such a policy position is the 
apparent advantages of administering a National Transportation Policy 
with respect to the carriers as a whole—not in terms of particular types 
of carriers. 

Fair and equal regulation demands impartial application of one 
objective to all competing carriers. Equality of treatment can best be 
achieved by a single agency rather than by separate regulatory agencies 
thinking primarily in terms of only one type of carrier. 

In 1935, when air transport was in its infancy, the Chamber agreed 
that a separate body could best regulate that industry during its develop- 
ment period. And, in 1946, it further agreed that the time had not 
arrived to include international ocean transportation in the uniform 
plan of regulation. 

From time to time the Chamber reiterated its position favoring the 
continuation of separate regulatory agencies for air transport and inter- 
national ocean transportation. 

One of the cardinal principles upon which Chamber policy in this 
field has consistently been based is that all transport regulatory bodies 
should report directly to Congress. When a federal Department of 
Transportation was receiving some rather authoritative backing in 1948, 
the Chamber went on record as follows: 


‘*The Interstate Commerce Commission, the United States Mari- 
time Commission and the Civil Aeronautics Board are constituted 
by statute as arms of Congress to bring about continuity of policy 
in their respective fields. Political influences are minimized by the 
requirement that not more than a bare majority of the members of 
any of these bodies may be of the same political party. Those bodies 
should not be subjected to domination or even to controlling influ- 
ence of the Executive Branch of the government through establish- 
ment of a Department of Transportation which would always be 
subject to sudden and sweeping changes of policy.’’ 


_ During 1949, the President submitted to Congress various reorgani- 
vation plans, including two affecting transportation. One would have 
assigned personnel, budget and administrative functions to the Chairman 
of the Interstate Commerce Commission and would have provided for 
the designation of the Chairman by the.President. It was defeated. 
Another, reorganizing the United States Maritime Commission into a 
Federal Maritime Board within the Department of Commerce and a 
Maritime Administration as part of the Department, was adopted. Pre- 
viously, a Presidential reorganization plan similar to that for the Mari- 
time Commission was approved for the former Civil Aeronautics 
Authority, wherein it was divided into the CAB ‘‘within’’ the Depart- 
ment of Commerce and the CAA as a part of the Department. 
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These moves appeared to some as the beginning of a strong move. 
ment to bring all federal transport agencies, regulatory and promotional, 
under the Executive Branch through the creation of a Department of 
Transportation, or otherwise. 

It was in this atmosphere that the Chamber’s Transportation Con- 
mittee recommended last year, and the Chamber membership approved, 
a policy declaration advocating the creation of a single agency as soon 
as practicable, to include all federal transport regulatory, administrative 
and promotional functions. 

The policy declaration reads: 


*‘To help assure the development and maintenance of a bal- 
anced, competitive and financially sound privately owned and opera- 
ted transport system, all federal transportation regulatory, ad- 
ministrative and promotional functions (except emergency transport 
functions) should be placed in one permanent Transportation agency 
responsible directly to Congress, as soon as it can reasonably be ae- 
complished under appropriate legislation. Pending achievement of 
this objective, the Interstate Commerce Commission, the Civil Aero- 
nautics Board and the Federal Maritime Board should be free of 
controlling influence by the Executive Branch of the government.” 


The above, of course, is a statement of principle. It does not say 


how the principle should be put into operation. 

During the past year, the structure and functions of an agency to 
accomplish this has been given thorough and extensive consideration by 
the Transportation Committee. A subcommittee did the spade work. 

The subcommittee drew up a chart showing what was involved, regu- 
latory, administrative and promotional, and how each function and each 
agency would fit into the picture. 

Briefly, this chart provides for an over-all Transport Commission 
with five specialized carrier divisions reporting to it. Also reporting 
directly to the Commission would be a research coordinator and staff. 
The carrier divisions, composed of. whatever number of commissioners 
proved desirable to handle the work, would be primarily concerned with 
regulation of the respective forms of carriers, with the over-all Commis- 
sion coordinating and umpiring their work. An executive director would 
also be assigned to each division to handle administrative and promo 
tional work, subject to (1) the broad policies of the Transport Commis- 
sion and (2) to any subordinate policies established by his respective 
division. 

This chart was laid before the National Transportation Forum, to 
which I have referred. Along with it also was displayed a chart of 4 
single agency organized along functional lines (i.e. divisions to whieh 
regulatory duties over all forms of transportation by types of functions, 
rather than types of carriers, would be assigned). Also shown was & 
chart showing what would be the result if the Hoover Commission recom- 
mendations alone were carried out, and one showing the result if the 
Hoover Commission Task Force’s ideas would be put into effect. You 
will remember the latter two differed in important respects. 
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Incidentally, all of these charts are available at the Chamber’s head- 
quarters here. If you will drop a note to the Transportation and Com- 
munication Department, Chamber of Commerce of the United States, 
Washington, a set will be sent to you. 

In the course of discussions at the Forum, and later in our commit- 
tee, some interesting figures were presented with regard to the propor- 
tions to which any single federal transport agency might grow if adminis- 
trative and promotional functions were assigned to it. 

I will try them on you. At present, we have: 





The Civil Aeronautics Board with 581 employees 
The Civil Aeronautics Administration with 17,617 employees 
The Federal Maritime Board and Maritime Ad- 

ministration with 4,551 employees 
The Bureau of Public Roads . with 3,689 employees 
The Inland Waterways Corporation with 938 employees 








Making a total of 27,376 employees 


All of these 27,376 employees are now in or ‘‘within’’ the Department 
of Commerce. Add to that the Interstate Commerce Commission with 
2,067 employees, making a total of 29,433 employees. 

That sounds pretty big if we stop there, but to get the proper per- 
spective I have made a few comparisons. That is about one-half of the 
number of employees the Department of Commerce now has. It is about 
40 per cent of the number of employees the Department of Agriculture 
has, about half of those of the Department of the Interior, and 10 percent 
more than the Department of State. 

But to goon. It has been suggested that the Coast Guard is a trans- 
portation administrative and promotional agency and that its 5,112 em- 
ployees should be added to any such compilation. That would raise the 
total to 34,545. 

From there we can go anywhere: 





The civil functions of the Department of Army Corps of Engi- 

neers 36,622 
The National Advisory Committee for Aeronautics 7,139 
Even the Bureau of Transport of the Post Office Department 34,414 





Some of these suggestions may seem farfetched, but one thing of 
record is that the President’s Budget for the fiscal year 1953 called for 
an expenditure of approximately $1,157,000,000.00 by the Federal Gov- 
ernment for transport activities. 

As yet our committee does not have the answer to this and allied 
questions. As a result of the discussions at the February National Trans- 
portation Forum, and later in our committee meeting, we have agreed 
that the Chamber’s existing policy in favor of a single federal regu- 
latory, administrative and promotional agency for all forms of transport 
should be given further study, including a referendum of the entire 
Chamber membership, to be accomplished by a pro and con stdtement 
of the entire subject. 
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My personal views are exactly as stated by the present policy of the 
National Chamber, although I would—and I believe our committee would 
also—support any other sound proposal that will achieve: 


1. The placing of all forms of transportation under the same Ne 
tional Transportation Policy, with impartial regulation. 

2. Coordination of promotional programs for the maximum good 
of the public and of our transportation system, and 

3. Coordination of regulation on the one hand and promotional 
activities on the other, of all forms of transportation. 


EXPLANATION OF ORGANIZATION CHART OF A 
SINGLE FEDERAL TRANSPORTATION AGENCY * 


BY TYPES OF CARRIERS 
General 


The attached chart shows a suggested organization of a single federal 
transportation agency reporting directly to Congress and handling regu- 
latory, promotional, and administrative functions for all forms of trans- 
portation. 


Transport Commission 


The Transport Commission would be composed of the chairman of 
each transport division plus enough ‘‘general’’ commissioners to assure 
impartiality in its decisions. The primary function of this Commission 
would be to carry out a unified national transportation policy applicable 
equally to all forms of transportation. In order to carry out this basic 
function, the Commission would have the power to overrule any actions 
by divisions when they are contrary to the national policy or when they 
conflict with each other. It would consider appeals of any division’s 
findings only to the extent that they prove to be contrary to the stated 
national policy. The Commission would be responsible for approving 
the annual budgets of the various divisions before submitting them to 
Congress. 

Research Coordinator 

A research staff of highly competent specialists would make con- 
tinuous studies in the field of transportation and report its conclusions 
directly to the Transport Commission. It would have specialists in each 


form of transportation with a Coordinator heading the staff, which would 
be purely advisory in character. 


Transport Divisions 


The purpose of the chart is to create specialization as well as con 
solidation. The Transport Commission is responsible for the consolida- 
tion, and the divisions provide the specialization. Each major form of 


* As recommended by a Subcommittee of the Chamber’s T & C Committee. 
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transportation would be under a highly specialized staff of experts de- 
voting full time to that form of transportation although the chairman 
of each division would sit in the Transport Commission as a Commis- 
sioner. No member of a division would serve on more than one division. 
As noted on the chart, freight forwarder transportation would be under 
separate divisions according to the type of carrier used. Each division 
would have a sufficient number of members to perform the required work. 
The division would be completely autonomous except when its actions, 
as determined by the Transport Commission, are in conflict with other 
divisions’ actions or when they are in conflict with the national trans- 
portation policy. 
Executive Director 


An Executive Director would be assigned the full-time task of 
handling administrative and promotional duties. He would have re- 
sponsibility for these functions subject (1) to the board policies of the 
Transport Commission and (2) to any subordinate policies established 
by his Division’s members. He would act as an advisor to the members 
of his Division in matters relating to promotional recommendations being 
submitted to the Transport Commission. 


Regulation 
The regulation of the various carriers should be handled by the 


division members, who should be free from the details of administration 
and promotion. The various different types of carriers are shown under 
the Railroad, Highway, and Water division. Aviation is broken down 
into foreign and domestic, and Pipeline transport is broken down into 
liquids and gases, the latter now under the jurisdiction of the Federal 
Power Commission. 
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PROPOSED SINGLE TRANSPORT AGENCY BY TYPE OF FUNCTIONS * 
Transport Commission 


The Transport Commission would report directly to Congress and 
would have delegated authority over all functions for all types of car- 
riers. The number of Commissioners should be restricted to a maximum 
of eleven, these members to serve for a minimum of seven years and 
preferably for as many years as there are members so that no more than 
asingle member would expire each year. A Chairman will be appointed 
by the Commissioners to serve one year. 


Administrative Assistant 


This executive would report directly to the current Chairman of the 
Transport Commission and would be used to lighten the administrative 
burden of both him and the Division of Administration. If need ap- 
pears, an Administrative Assistant should be provided for each of the 
regulatory divisions. 


Director of Research 


This executive would report to the current Chairman of the Com- 
mission and would be responsible for helping to solve the succession of 
problems in the broad field of transportation to which answers can be 
had only through research. A staff of general and specialized research 
specialists would report to the Director, who would be responsible for 
proper coordination. 


Director of Promotion 


The Director would report directly to the current Chairman of the 
Commission. He would be responsible, subject to the broad policies of 
the Commission, for determining and making recommendations for the 
various promotional programs for the affected types of transportation ; 
namely, air, inland water, foreign shipping, and highways. Any promo- 
tional activities for other forms of transportation would also be handled 
through the Director. 


Regulatory Divisions 
Six divisions would be assigned the regulatory duties over all forms 
of transportation by types of functions. The division would include: 


1—Administration 4—Rates 
2—Certification 5—Service 
3—Safety 6—Finance, Accounts and Valuation 


The work of each of these divisions should be directed by a minimum 
of three members of the Transport Commission itself, certain members 
serving upon only a single division, while others serving upon two or 
three if the burden of responsibility were not great. 


_," As recommended by Dr. Sidney L. Miller, Head, Transportation Department, 
University of Pittsburgh, and member of the Chamber’s Transportation and Com- 
munication Committee. 
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The Taft-Hartley Act and the Trucking Industry 


By HErsert Burstern,* 
Zelby & Burstein, New York City 
INTRODUCTION 


To suggest that so complex a law as the Taft-Hartley Act! has 
special meaning for one industry may be challenged for parochialism. 
The fact is, however, that a considerable body of significant administra- 
tive and judicial law has developed out of the specialized experience of 
the trucking industry under the Act. 

Economic legislation invariably invites attack. In this case, the 
trade unions unanimously characterized the Taft-Hartley law as a ‘‘slave 
labor act.”’ Employers, on the other hand, hailed it as an emancipatory 
proclamation. But neither the apprehensions of labor nor the hopes of 
employers have been justified. Certainly, labor spokesmen have proved, 
once again, that they are poor prophets. There is as little evidence that 
the Taft-Hartley Law has enslaved labor as there was to warrant Samuel 
Gomper’s hyperbole about the Clayton Act.? Indeed, since the enactment 
of the law, union membership has grown. That the number of unionized 
workers would have been increased at a more rapid pace or to higher 
levels had the bill been defeated is, obviously, conjectural. But one 
thing is clear: trade unions have not been destroyed by the Act. 

Employers, for their part, supported the bill as a long step forward 
in the program to restore the law of labor relations to its pre-Wagner 
Act days. But it is clear that the position of employers in collective 
bargaining relationships has not been measurably enhanced by the law. 


A Brief History of the Act 


Has the Act failed? There can be no quick, categorical answer to 
that question. To find an answer, basic tests must be employed. Thus, 
it is appropriate to ask whether the law has achieved the objectives in- 
tended by Congress and whether the functians assigned to the National 
Labor Relations Board have been carried out in a manner consistent 
with the legislative intent. Perhaps, even more fundamental is this 
inquiry : can fair and effective labor relations be legislated? 

The history of the Act from origin to enactment, as reflected in the 
hearings, debates and reports, is persuasive that Congress intended to 
restrain what it conceived to be the increasing power of organized labor 
and to re-establish equality of bargaining relationships by restoring some 
measure of managerial prerogatives and rights. Prohibitions against the 





._ *Member of the New York, Massachusetts, Federal and I. C. C. bars, Lecturer, 
City College of New York and Long Island University. 
161 Stat. Sec. 136 et seq., 29 U. S. C. Sec. 141 et seq. 
2 It will be recalled that Gompers hailed the Clayton Act as the “Magna Carta” 
of American labor. Subsequent decisional interpretations of that law disillusioned 
mpers and the entire force of the organized labor movement was directed to its 
repeal or amendment. See, Duplex Company v. Deering, 254 U. S. 443. 
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closed shop, condemnation of jurisdictional strikes, provisions for lj. 
ability of unions to suit, among other things, were the statutory imple. 
ments which the Congress provided for the National Labor Relations 
Board to assure the objectives. 

Above all else, the Act was designed to define the proper areas and 
techniques of collective bargaining. 

There are all manners of definitions and theories of collective bar. 
gaining,® but implicit in each is a recognition that collective bargaining 
is a vehicle for attrition of managerial authority and a barricade against 
unilateral employer action. In a real sense, therefore, Congress intended, 
by the Taft-Hartley Law, to halt the invasion by unions of managerial 
prerogatives. 

One of the principal weapons which Congress gave to the National 
Labor Relations board and to the courts, as part of this program was 
the anti-secondary boycott provisions of the law.‘ While the unions 
opposed the law, in its entirety, their strongest objections were registered 
here. This view was shared by Secretary of Labor Tobin who stated to 
a Senate Committee: ‘‘I will say that 90% of the harm in the Taft- 
Hartley Law is to be found in the boycott features.’” 

It would be difficult to support the statement submitted by the Seere- 
tary of Labor. Thus far the trade unions have succeeded in escaping 
what patently, at least, appears to be the Congressional intent on the 
secondary boycott. 


Section 8 (b) (4) 


Section 8(b) (4) of the Taft-Hartley Act provides that it is an unfair 
labor practice for a labor organization or its agents 


“*to engage in, or to induce or encourage the employees of any en- 
ployer to engage in, a strike or a concerted refusal in the course of 
their employment to use, manufacture, process, transport, or other- 
wise handle or work on any goods, articles, materials, or commodities 
or to perform any services, where an object thereof is; 

(A) forcing or requiring any employer or self-employed person 
to join any labor or employer organization or any employer or other 
person to cease using, selling, handling, transporting or otherwise 
dealing in the products of any other producer, processor, or mant- 
facturer, or to cease doing business with any other person.’’ 


Simply stated, the statute declares it to be an unfair labor practice 
for a labor organization or its agents to engage in or induce or encourage 
the employees of any employer to engage in a strike or a concerted re- 
fusal to use any goods or to perform any services where the object is to 


force or require any employer or other person to cease doing business 
with any other person. 


§ Burstein, “The Status of the Collective Bargaining Agreement,” 2 Labor Law 
Journal 902 (December, 1951). 
4 Section 8(b) (4). 


51 Hearings before Senate Committee on Labor and Public Welfare, 211. 
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The difficulty with the statute is that it does not define the kind of 
activities which constitute a secondary boycott. The assumption under- 
lying the statute is that the term ‘‘secondary boycott’’ has become a 
word of art easily recognized by the courts and by the administrative 
agencies. On the contrary, there is an absence of agreement by the 
Board, the Courts and students of the subject on what is a secondary 
boycott. Unfortunately, the statutory language does not provide exact 
or reliable guides. 


What Is A Secondary Boycott? 


Perhaps the simplest way to define a secondary boycott is to state 
what it is not. To begin with, a secondary boycott is not a primary 
boycott. And it is clear that Section 8(b)(4) does not prohibit an 
individual employee from inducing or creating a secondary boycott or 
from quitting work in support of a secondary boycott. Nor would the 
statutory prohibitions be directed against a group of employees who 
unofficially and without an organization which qualifies as a labor union 
engage in or induce a secondary boycott. In other words, if the em- 
ployees of Company ‘‘A’’ go on strike and picket their employer in order 
to induce customers not to purchase the employer’s product, or to induce 
other employees of the employer to refuse to work, the boycott is primary 
and if the picketing is peaceful and the object of the strike is not other- 
wise forbidden, the picketing and the boycott are lawful. It is apparent, 
at once, that in a primary boycott the conflict is restricted to the dis- 
putants, the employer and his employees. A secondary boycott, on the 
other hand, involves a third party. For example, if the employees of 
Employer ‘‘A’’ go on strike and proceed to put the heat on Employer 
“‘B’’ (who does business with ‘‘A’’) in an effort to induce him not to do 
business with ‘‘A,’’ with the objective of forcing ‘‘A’’ to come to terms 
with the union, the simplest kind of a secondary boycott is established. 


How Is A Secondary Boycott Effected? 


The techniques for inducing the secondary boycott are as varied as 
the ingenuity of the human mind. Thus, ‘‘B’s’’ employees may be per- 
suaded to refuse to work on goods which are to be delivered to Employer 
“A”? or on goods which are made by Employer ‘‘A’’; the union may 
induce his employees to picket ‘‘B’’ or to go out on strike against ‘‘B”’ 
or the union may induce customers of employer ‘‘B’’ to refuse to buy 
the products of employer ‘‘B’’ so long as ‘‘B’’ does business with ‘‘A.’’ 
The inducement, like the kinds of secondary boycotts, may take a variety 
of forms. For example, the union delegate may state simply and forth- 
rightly to ‘‘B’s’’ employees—‘‘Do not work on materials which are to be 
delivered to ‘A’ or materials coming from ‘‘A’’ or the union may 
threaten employees of the ‘‘B’’ company with loss of seniority rights or 
even union membership, or the union may suggest that the employees of 
““B”’ go out on strike and picket ‘‘B’s’’ plant; or the union may com- 
municate with customers of ‘‘B’’ urging them not to patronize ‘‘B’’ so 
long as ‘‘B’’ continues to do business with ‘‘A.”’ 
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Whatever the form of the secondary boycott and the techniques em. 
ployed to effectuate it, there is in every secondary boycott situation three 
fundamental aspects :* 

(a) A primary dispute, and, therefore, a primary employer; 

(b) A secondary employer who does business with the primary em- 
ployer either in the form of purchasing or selling goods to the primary 
employer, or providing or receiving services from the primary employer; 
and 

(c) Economic or other pressure or coercion designed to compel the 
primary employer to come to terms by putting the heat on the secondary 
employer. 

A careful reading of the language of Section 8(b) (4) indicates that 
the statute was directed to precisely the kind of secondary activity which 
has been described. More directly, Congress seems to have said to 
unions: ‘‘If you have a quarrel with an employer, you can strike him; 
you can picket him; you can induce his other employees to strike; you 
can induce his customers to refuse to patronize him, and you can use 
every other peaceful and lawful means to persuade him to recognize you 
and to make a collective bargaining agreement with you. But you 
cannot win your ends by putting the heat on some other person with 
whom you have no dispute.’’ And the objectives behind Section 8(b) (4) 
seem particularly clear in the light of the fact that the law condemns 
not only a secondary boycott but the attempt to induce one. 

What appears to be perfectly plain and palpably clear in the legis- 
lation has become perhaps the most confused aspect in the development 
of the law under the Taft-Hartley Act. And this confusion is further 
compounded by the fact that the right of a neutral employer to be pro- 
tected against secondary activity may run counter to the right of the 
union to publicize the facts of a labor dispute. Since peaceful picketing, 
at least in some contexts, is equated with free speech, a union cannot be 
prohibited from publicizing the facts of a labor dispute. Hence, if it 
does not threaten anyone or induce anyone to participate in a secondary 
boycott, or if it does not promise any benefits which lead to a secondary 
boycott, a neutral employer may, nevertheless, be injured without the 
union being guilty of an unfair labor practice. On the other hand, if 
the publicity does have the casual effect of creating a secondary boycott, 
the union would be responsible on the theory that the secondary boycott 
being unlawful, there is no lawful way of achieving it. The dividing 
line, however, is frequently difficult to discover. For example, if the 
union advertises its dispute with Employer ‘‘A’’ and employees of ‘‘B”’ 
and customers of ‘‘B’’ voluntarily and without concert refuse to work 
for ‘‘B,’’ it is extremely doubtful that the union can be held liable. 
The publicity attendant upon picketing may induce the customers of 
Employer ‘‘A’’ to refuse to patronize not only ‘‘A’’ but employer ‘‘B” 
and, under those circumstances, the union’s responsibility for a second- 
ary boycott would be questionable. Indeed, the employees of Employer 


6 Gromfine: “Labor’s Use of the Secondary Boycott,” 15 Geo. Wash. L. Rev. 327; 
Duplex Company v. Deering, supra n. 2. 
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“A’? may picket his premises and the primary picketing may have 
secondary effects, that is to say, it may work damage on neutral em- 
ployers. In that case, the secondary effects being incidental to and in 
support of the primary labor dispute, would not be proscribed under law. 


The Schultz Case 


The impact of this principle on the trucking industry is immedi- 
ately clear. Thus, if the employees of ‘‘A’’ picket ‘‘A’s’’ premises and 
employees of the Jones Trucking Company refuse to enter ‘‘A’s’’ 
premises and if, under the terms of their contract, they have a right to 
refuse to cross the picket line, Jones Trucking Company is damaged 
because it is prohibited from doing business with ‘‘A.’’ The problem 
becomes all the more serious if the struck employer depends on pick-ups 
and deliveries. In those cases, the pickets, by reason of their signs and 
parade, will induce drivers and helpers to refuse to enter the struck 
premises. Insofar as the trucking company is concerned, its neutrality 
does not immunize it against a strike by its own employees. Now, the 
object of the picketing is to starve out employer ‘‘A’’ and to force him 
to come to terms with the union. To accomplish this, the heat has been 
put on the truckman, the secondary employer. And the latter apparently 
has no remedy. Thus, in Schultz v. Local 807,’ a truckman, one Schultz, 
moved from New York to New Jersey. While Schultz was in New York 
he had a contract with Local 807. Because he experienced some diffi- 
culties with this local, he decided to leave New York City. In New 
Jersey, he made a contract with another teamster local and continued 
to operate. Local 807 treated Schultz as if he were a runaway employer 
and whenever his vehicles came into the City of New York, they insisted 
that they be driven by drivers who were members of Local 807. Schultz 
refused and Local 807 picketed Schultz’s trucks every time they came 
into the city. Accordingly, if a truck came to Jones Meat Company and 
began to unload, Local 807 sent its pickets to the premises of Jones Meat 
Company and the pickets patroled, not the Jones Meat Company, but 
the truck itself. Employees of the Jones Company were persuaded not 
to load or unload Schultz’ trucks; they refused to cross the picket line 
or to go to work for Jones Meat Company so long as Jones received mer- 
chandise from Schultz. Jones Meat Company was obviously neutral and 
had no part whatever in the dispute between Schultz and Local 807. 
Nevertheless, Jones had a strike on its hands. There is no question but 
that Jones was a secondary employer and the heat was being put on him 
to force Schultz, the primary employer, to come to terms with Local 807. 
The National Labor Relations Board said that there was no secondary 
boyeott; to the contrary, they held that the picketing was lawful. And 
the reason was this: each truck, said the Board, was a primary situs. 
Schultz’s business consisted not only of his terminals but of his trucks 
80 that each truck was, in effect, a place of business. Hence, when the 
picketers began to patrol the truck, they were, in fact, patrolling 
Schultz’s business; the picketing was, therefore, primary. 


787 N. L. R. B. No. 82. 
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The Sterling Beverage Case 


The implications of the Schultz decision were realized in the Sterling 
Beverage case.® Sterling, a beer distributor located in Massachusetts, 
employed drivers who were members of a Massachusetts teamsters local. 
Sterling’s trucks regularly came into New York and made pick-ups at 
the Ruppert Brewery. At the time of arrival at the Ruppert terminal, 
Sterling’s drivers were not always able to get to a permanent loading 
platform. Hence, it was necessary to back up the truck or to move it 
from one temporary platform to another. Local 807 claimed jurisdiction 
over the backing up of trucks within the terminal of Ruppert and in- 
sisted that only members of Local 807 could be employed for such pur- 
pose. When Sterling refused to hire Local 807 drivers, Local 807 placed 
a picket line at the entrance to Ruppert’s loading platforms. To the 
charge that Local 807 was guilty of a secondary boycott, the Board 
agreed. But the reason assigned for this conclusion was the fact that 
Local 807 picketed the platform even when there were no Sterling trucks 
present. In other words, if the Sterling trucks were present then the 
picketing at the platforms around the Sterling trucks would have been 
held to be permissible picketing. ; 

The Sterling case was a companion piece to one involving the con- 
struction industry.® It might be noted parenthetically that the con- 
struction industry vigorously competes with the trucking industry for 
recognition in the primary area of secondary boycott. 


The facts there were very simple: the Ryan Company obtained a 
contract to build additional facilities next door to the main plant of 
the Bucyrus-Erie Company, and the new plant was to be built on the 
same large plot of land on which the old Bucyrus facility was located. 
The employees of Bucyrus were represented by Local 813 which had a 
dispute with the employer. In order to avoid any conflict, Ryan’s em- 
ployees entered the plot of land assigned to them through a gate at the 
far end of the fence, while the Bucyrus employees entered the plant 
through another gate. 

Local 813 threw a picket line around the entire plant and some of 
the pickets patroled in front of the gate which led to the area where 
Ryan was carrying on its construction activities. As a consequence, 
Ryan’s employees refused to enter the premises. The general counsel 
of the National Labor Relations Board held that Ryan was a secondary 
employer and that a typical secondary boycott was in effect. But the 
majority of the Board ruled against him, holding that the picketing was 
primary because it took place at the situs of the dispute, namely, at the 
Bucyrus plant. 

That the Board was intent on adherence to the principle enunciated 
in the Schultz case was evidenced by the decision in Interborough News 
Company case.'® 


- 8in re Teamsters Local No. 807 and Sterling Beverages, Inc., 90 N. L. R. B. 
Jo. 75. 
®In re Local 813 and Ryan Construction Company, 85 N. L. R. B. 417. 


10 In re Newspaper and Mail Deliveries Union and Interborough News Company, 
90 N. L. R. B. No. 297. 
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When Is A Secondary Boycott A Primary One? 


The Interborough News Company operates news plants around New 
York City. The employees of that company were represented by a union 
which also represented drivers who delivered newspapers from the pub- 
lishers’ places of business to the news stands. The Union called a strike 
against the Interborough News Company and as a consequence some of 
the news stands were picketed. The officials of the Union advised the 
drivers not to deliver papers to the struck stands and the drivers obeyed. 
The publishers asserted that they were neutral, secondary, employers 
who were getting along harmoniously with their own employees and 
with the Union involved and that they had no interest in the dispute. 
Notwithstanding, the drivers refused to work so long as they were re- 
quired to deliver newspapers to struck news stands. Was this a second- 
ary boycott? The Board said ‘‘no.’’ A secondary boycott was not in- 
volved because the suggestion to the publishers’ drivers that they refuse 
to deliver newspapers ‘‘invited action only at the premises of the pri- 
mary employer.’’ In short, the law, as interpreted by the Board, is that 
any peaceful attempt to dissuade employees of a neutral employer from 
picking up or delivering at the premises where a primary strike is in 
progress, does not violate the law. It may not be a secondary boycott 
as the Board sees it, but the fact remains that secondary employers, the 
publishers involved, were victims of a strike, the object of which was to 


put the heat on news stand operators, the primary employers. 


The Riddle of Conway’s Express 


In the same context and perhaps even more meaningful for the 
trucking industry was the decision in Conway’s Express Co. case." 
Here, the teamsters union insisted upon and secured a provision in their 
collective labor agreement which permitted their members to refuse to 
handle ‘‘hot cargoes’’ i.e., merchandise of an employer with whom the 
Union had a dispute. Local 294 had a dispute with Conway’s and they 
advised their warehouse employees to refuse to handle Conway’s freight. 
The Board said that this was a secondary boycott but that it was per- 
fectly lawful because the contract permitted it. This decision seems to 
imply that if the Union succeeds in obtaining a clear and explicit con- 
tractual provision which permits it to engage in secondary boycotts, the 
Court and the Board are powerless to act. The effect is obvious: unions 
forewarned will insist on the exculpatory clause. Indeed, it now be- 
comes questionable that an employer can refuse to bargain about such 
aclause. And the inevitable conclusion from these principles may well 
be that a union may demand a clause granting it immunity from the 
secondary boycott provisions of the law, and the employer may be guilty 
of an unfair labor practice if he refuses to bargain over the clause. It 
stretches credulity to reconcile this development with the claim by some 
unions that the Taft-Hartley Act is a slave labor law. 


_ 


11 In re Teamsters Local 294 and Conways Express, 87 N. L. R. B. No. 130. 
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The Board rulings seem to conflict with leading Supreme Court de. 
cisions,!* and in the main find little support in recent state court deci- 
sions involving trucking companies and labor unions. Perhaps the con. 
fusion will be minimized, if not entirely eliminated, by the recent 
Supreme Court decision in International Longshoremen’s & Warehouse. 
men’s Union v. Juneau Spruce Corporation.* The facts in that case 
were simple. Juneau Spruce entered into a collective labor agreement 
with the International Woodworkers of America. Employees who were 
members of the International Woodworkers of America loaded the barges 
owned by Juneau, which were used to ship lumber to ports in Canada 
and the United States. Local 16 of the I. L. & W. U. demanded that its 
members be allowed to load Juneau’s barges and Juneau refused. Local 
16 of the I. L. & W. U. began to picket, with the result that Juneau’s 
employees (who were members of the International Woodworkers of 
America) refused to work. Further, Local 16 enlisted the aid of Cana- 
dian locals who refused to unload the barges in Canada or at Puget 
Sound. Juneau filed a charge of an unfair labor practice, relying upon 
the provisions of Section 8(b)(4)(D) of the Taft-Hartley Law and, as 
required under the law (Section 10(k)), the National Labor Relations 
Board held a hearing and concluded that the I. L. & W. U. was not en- 
titled to the barge loading work. Juneau then brought an action against 
Local 16 and the International under Section 303(a)(4) of the Act and 
recovered $750,000.00 in damages. The Union argued that no action 
could be instituted in the courts until the Board, by administrative de- 
termination, had found that the union was guilty of an unfair labor 
practice. The Supreme Court said ‘‘no.’’ Section 8(b)(4)(D) and 
Section 303(a)(4) are correlative.’4 In other words, an action may be 
instituted under Section 303(a)(4) and a charge may be filed under 
Section 8(b)(4)(D) and neither excludes the other. It is true that the 
National Labor Relations Board must first complete a 10(k) proceeding 
before it asks for an injunction, but that does not deprive the employer 
from bringing an action under Section 303(a)(4). In other words, the 
court held that an action for damages, arising out of a jurisdictional 
dispute, may be instituted by an employer coincident with or simul 
taneous with or before or after an 8(b)(4)(D) proceeding before the 
Board. Concretely, if a teamster local struck in order to force a truck- 
ing operator to assign over-the-road work to its members, the latter would 
have an action under Section 303(a) (4). 


12 National Labor Relations Board v. International Rice Milling Co., Inc., #4! 
U. S. 665; National Labor Relations Board v. Denver Building & Construction 
Trades Council, 341 U. S. 675; International Brotherhood of Electrical Workers V. 
National Labor Relations Board, 341 U. S. 694; Local 74, United Brotherhood of 
Carpenters & Joiners of America v. National Labor Relations Board, 341 U. S. 7. 

183 U. S. —, 20 L. W. 4082. 

14 See, too, Section 301 of the Act. 
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How the State Courts Deal with the Situation 


This seems to be the substance of a decision by a New York Court 
in a recent case 15 involving tug boat operations. In that case, the plain- 
tiffs operated a fleet of tugs; the labor union represented the plaintiffs’ 
employees. Some of the tugs operated by the plaintiffs were single crew 
or eight (8) hour tugs and others were three (3) crew or twenty-four 
(24) hour tugs. When one of the operators sought to change from a 
one shift operation to a three shift operation, the union refused to per- 
mit its members to work on the tug for the two additional shifts. The 
New York court granted an injunction on the ground that the collective 
bargaining agreement did not expressly deprive the employer of the 
right to schedule work or assign crews. 

In one case recently decided by the Ohio Supreme Court '* the facts 
were as follows: the plaintiff, Anderson, was engaged in the business of 
transporting, by motor vehicles, building materials and other commodi- 
ties. It appears that a construction company in Ohio employed H. W. 
Holt & Son, as a subcontractor. Holt, in turn, engaged Anderson to 
haul gravel. Anderson employed non-union truck drivers. The team- 
sters Local No. 311 sought to obtain the trucking work from Holt, but 
failed. It also failed to persuade Anderson’s employees to become mem- 
bers of the Union. The union then stationed a picket at the entrance 
of the construction project where Anderson’s men entered and left the 
premises. Thereupon, the union employees working for the construction 
company quit work and the construction company ordered Holt to stop 
using Anderson. 

Considering these facts, the Court held that the picketing was con- 
dueted for an unlawful purpose, i.e. pressure was being exerted upon 
members of unions employed on the construction job in order to force 
the general contractor to order his subcontractor, Holt, to cancel the 
employment of Anderson. Accordingly, the Court concluded that the 
union was guilty of a secondary boycott. 

The Texas Court of Civil Appeal came to a conclusion directly con- 
trary to the decision ** in the Schultz case. In that case, Concrete 
Haulers, Inc. was engaged in transporting ready-mixed concrete to 
commercial construction general contractors and subcontractors. The 
employees of Concrete Haulers, Inc. went on strike in an effort to per- 
suade their employer to enter into a collective bargaining agreement with 
their union. The picketers followed the trucks of Concrete Haulers, Inc. 
from the place where they were loaded to the place of delivery. In a 
few instances, the pickets followed the trucks to the job sites. This type 
of ambulatory picketing, said the Texas Court, created a secondary boy- 
cott. The case, however, was remanded for trial because the facts were 


15 Dalzell Towing Company, Inc. et al. v. United Marine Division, I. L. A. et al., 
20 Lab. Cas. (CCH) 66,689. , 

16W. E. Anderson Sons Company v. Local No. 311, (Ohio Sup. Ct.), 21 Lab. Cas. 
(CCH) 66,787. 

17 General Drivers, Warehousemen and Helpers, Local 745 et al v. Dallas County 
Construction Employers’ Association et al, 21 Lab. Cas. (CCH) 66,781. 
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not sufficiently clear to warrant final judgment. A temporary injunction, 
however, granted by the lower court was sustained. 

The implications were clear, however, that the ambulatory picketing 
did create a secondary boycott between the picketing union and the 
neutral contractors. 


Conclusion 


Until the issue posed in the Schultz case is put squarely before 
the United States Supreme Court, Section 8(b) (4) will remain, for the 
trucking industry, the most contentious area of Labor Law. 
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LETTER REGARDING ARMOUR CASE AND INTERMEDIATE RULE 


709 Kittredge Building, 
Denver, Colorado. 
April 8, 1952 

Editor, I. C. C. Practitioners Journal, 

2218 I. C. C. Building, 

Washington, D. C. 


Dear Sir: 


Along with the case of Armour & Co. vs. C. M. St. P. & P. R. Co., 
188 F. 2nd 603, discussed by Mr. Harry Ames in your March 1952 issue, 
I would call attention to the case of Bernstein Bros. vs. Denver & 
R. G. W. Ry., 193 F. 2nd 441, opinion by C. J. Phillips, as another case 
where the court did not follow the rule, that a tariff ‘‘must be strictly 
construed against its maker.’’ 

In that case the tariff provision involved was Item 27185 of Consoli- 
dated Freight Classification No. 17 which reads ‘‘27185 air cleaners, 
coolers, heaters, humidifiers or washers and blowers or fans combined, 
see Note 6, Item 27190 loose or in packages,’’ and the question involved 
was whether the words ‘‘and blowers or fans combined’’ related solely 
to humidifiers or washers or whether those words related back to heaters 
so that the item should be construed as reading ‘‘air cleaners, coolers, 
heaters and blowers or fans combined, humidifiers or washers and blow- 
ers or fans combined.’’ The shippers contention was that each item 
between each comma was a separate item and since the words ‘‘and blow- 
ers or fans combined’’ occurred only in the item ‘‘ humidifiers or washers 
and blowers or fans combined’’ those words related only to humidifiers or 
washers and that if the words ‘‘and blowers or fans combined’’ were 
intended to relate back to air cleaners, coolers, and heaters the proper 
punctuation would be a comma after the words ‘‘humidifiers or wash- 
ers.”’ The Federal Court said: 


‘*Counsel for Bernstein assert that the absence of a comma after 
the word ‘washers’ limits the phrase ‘and blowers combined’ to 
humidifiers and washers. But we think the meaning of the tariff was 
clear and that the phrase ‘and blowers combined’ applies to the en- 
tire series. Technical grammatical rules may not be resorted to 
where the language used is plain.’’ (Italics added). 


This is contrary to the rule in Kansas City Life vs. Wells, 133 Fed. 
2nd 224 where in the construction of a contract the absence of a comma 
was involved, and the Court said, ‘‘The Court in interpreting a contract 
cannot ignore either punctuation or the grammatical construction of the 
language used.’’ (227) 

Webster’s New International Dictionary, 2nd Edition Unabridged, 
Says a comma is used ‘‘to separate words and phrases of like construction 
used in a series.’’ In the item in question we have a series of articles 


Editor’s Note: See March issue, pp. 573-578. 
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separated by a comma after each and one is, ‘‘ humidifiers or washers and 
blowers or fans combined,’’ with no comma after ‘‘washers’’ and the 
Court by refusing to consider the grammatical construction of the item, 
includes the words ‘‘and blowers or fans combined’’ with the article 
heaters. 

Some of us will now have to forget the example we learned in school: 
The author wrote, ‘‘Woman, without her, man would be a savage.’’; the 
printer set it up, ‘‘Woman without her man, would be a savage.’’ We 
now learn that, judicially interpreted, both sentences mean the same. 
The unfortunate part is that the shipper must now guess, at his peril, 
which of the two obvious and conflicting meanings the Court will adopt. 
These two cases make it unsafe for the shipper to rely upon the old rule 
that in such situations the shipper can rely upon that well established 
construction most favorable to him. 


Yours truly, 
A. L. Vogl 





MAY, 1952 





CONSERVATION OF TIME AND EXPENSE IN CONNECTION 
WITH MOTOR CARRIER HEARINGS 


Under date of April 30th the Commission issued a notice to litigants 
and counsel in connection with the various assignments of hearings of 
motor carrier applications. This notice was distributed with all itin- 
eraries of examiners hearing motor carrier applications. 

The notice reads as follows: 

In view of the limited staff available to the Commission for the 
handling of motor carrier applications, for months hearings in most of 
the applications have been deferred, and at present there are over 1700 
applications by motor carriers for operating authorities awaiting hear- 
ings. Hearings will be assigned beginning in June 1952, and it is 
desirable in the public interest and in the interests of parties to the 
proceedings that the time to be devoted to hearings be utilized to the 
utmost extent. To this end, the following suggestions are made: 


(1) In instances where an applicant does not intend to prosecute 
its application at the assigned hearing, a prompt request for the dis- 
missal of the application will permit the setting of some other application 
on the date fixed for the hearing of the dismissed application. 


(2) To a great extent hearings can be shortened if the operating 
evidence and financial data (latest income statement and balance sheet, 
and other pertinent financial information) of the applicant and the 
operating evidence of opposing carriers are prepared for use at the 
hearing in the form of written statements and presented as exhibits by 
persons familiar with the evidence and available at the hearing for 
cross-examination. It will be helpful if applicant’s prepared statement 
contain, among other things, a copy of any certificate or permit held 
by it; a description of its present operations, if any; the exact nature 
of the proposed extention or new operation; and an appropriate map. 


(3) Hearings can be shortened by limiting the number of wit- 
nesses to be called by each party to the extent consistent with the facts 
sought to be established, thus avoiding the tender of cumulative testi- 
mony. Time can also be saved by limiting the cross-examination of wit- 
nesses strictly to matters brought out in their direct testimony and avoid- 
ing repetitious and irrelevant questions. It is also suggested that, where 
practicable, parties with common interests select one counsel to conduct 
the cross-examination. 


(4) Requests for postponement of an assigned hearing should be 
made only when absolutely necessary, and should contain the reasons 
impelling the request. In this connection, it will be helpful if counsel 
and the parties make every effort to resolve conflicts in hearing assign- 
ments, even to the extent of obtaining other counsel to represent a party. 
Where any party seeks a postponement, a request therefor made to reach 
the Commission within 7 days after the receipt of the hearing order will 
provide sufficient time to assign another application on the date assigned 
for a postponed hearing. Copies of requests for postponements should 
be served on opposing counsel. 
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INTERPRETATIVE RULES RELATING TO MOTOR CARRIER OPERATIONS 
INVOLVING TRAVERSAL STATES 


On April 14th, Division 5 of the Interstate Commerce Commission 
issued the following order concerning the adoption of interpretative rules 
relating to motor carrier operations. 


On January 25, 1952, notice of proposed rule making was published 
in the Federal Register (17 F. R. 932) concerning adoption of interpre- 
tative rules relating to motor-carrier operations involving so-called ‘‘tra- 
versal states.’’ The purpose of the proposed interpretative rules, as 
reflected by the referred-to notice, is to clarify the situation as relates to 
certificates and permits heretofore issued by this Commission to motor 
carriers authorizing operations over irregular routes which necessitate 
that the carriers, in performing their authorized service, pass through 
states other than those in which they are authorized to receive or dis- 
charge passengers or freight, and to establish a policy to effect uniformity 
in the future concerning such matter. 

No opposition to the proposed rules having been presented, due con- 
sideration having been given to the written views submitted to the Com- 
mission in favor thereof, and adoption of such rules having been found 
to be justified : 

It is ordered, That 


SUBPART A—-MOTOR-CARRIER OPERATIONS INVOLVING TRAVERSAL STATES 


1. Interpretation of outstanding certificates and permits.—All cer- 
tificates and permits heretofore issued to motor carriers authorizing 
operations over irregular routes which necessitate that the carriers, in 
performing their authorized services, pass through states other than those 
in which they are authorized to receive or discharge passengers or freight, 
are interpreted as follows: 


(a) Where no ‘‘traversal states’’ are named—Carriers may operate 
through any state which affords a reasonably direct or logical 
route between the points authorized to be served. 


(b) Where ‘‘traversal states’’ are named—Whether all or only a 
portion of such states are named, the carriers may operate not 
only through the ‘‘traversal states’? named but also through any 
other state or states which afford a reasonably direct or logical 
route between the points authorized to be served, unless the 
language clearly and unmistakably shows that ‘‘traversal 
states’? were named as a specific restriction or prohibition 
against operating in any state other than those specified. 


2. Policy to be observed in the future——On and after the effective 
date of these rules ‘‘traversal states’’ will not be named in a certificate 
or permit except when the record discloses that such should be done as @ 
definite restriction and on a showing of public convenience and necessity, 
in the case of a common carrier, or consistency with the public interest 
and the national transportation policy, in the case of a contract carrier; 
otherwise, operations may be performed as indicated in 1(a) above. 
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3. Designation of Process Agents.—When, pursuant to the above, 
a carrier operates through states not named in its certificate or permit, 
it should designate process agents for such states, as required by Section 
221(c) of the Interstate Commerce Act, and should comply with the 
provisions of Rule VIII of the Commission’s insurance regulations re- 
garding the filing of insurance by a company licensed to do business in 
such states (49 C. F. R. 174.8). 

It ts further ordered, That this order shall be effective May 16, 1952, 
and shall continue in effect until the further order of the Commission. 

And it is further ordered, That notice of this order shall be given 
to the general public by depositing a copy thereof in the Office of the 
Secretary of the Commission, Washington, D. C., and by filing a copy 
thereof with the Director, Division of the Federal Register. 


(49 Stat. 546, as amended, 49 Stat. 551, as amended, 49 Stat. 552, 
as amended; 49 U. S. C. 304, 306, 307, 308, 309) 





BILLS INTRODUCED IN CONGRESS 


S. 2746—An amendment in the nature of a substitute for the origi- 
nal bill, to amend the Interstate Commerce Act to provide for a Chair- 
man of the Interstate Commerce Commission, to be elected by the Com- 


mission, and in whom administrative authority shall be vested. 

S. 2901—An amendment in the nature of a substitute for the origi- 
nal bill which would amend the Interstate Commerce Act relating to 
alleviation of shortages in railroad freight cars and other vehicles during 
periods of emergency. 

S. 2937—To amend the Railway Labor Act so as to provide for the 
administration of and determining just compensation to any carrier 
which has been seized by the Government as the result of a labor dispute. 

H. R. 7049—To amend Part I of the Interstate Commerce Act to 
provide for filing of equipment trust agreements and other documents 
evidencing or relating to the lease, mortgage, conditional sale, or bail- 
ment of railroad equipment. 

H. R. 7295—To amend the Administrative Procedure Act with re- 
spect to the form, venue and jurisdiction of proceedings. 

H. R. 7323—Identical with S. 2937. 

H. R. 7359—Identical with S. 2937. 





HONORABLE J. HADEN ALLDREDGE NAMED CHAIRMAN OF I. C. C. 


_ The Commission has elected Commissioner J. Haden Alldredge as 
its Chairman for one year beginning May 1, 1952. 

Commissioner Alldredge became a member of the Commission on 
May 1, 1939 and served as Chairman of the Commission during 1943. 
He 18 a member of the Alabama bar and for a number of years prior to 

appointment as Interstate Commerce Commissioner was a member 
of the official staff of the Alabama Public Service Commission and later 
of the Tennessee Valley Authority. 
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MR. DANIEL W. KNOWLTON RETIRES AS CHIEF COUNSEL OF I. C. C. 


On Wednesday, April 30th, friends of Mr. Daniel W. Knowlton, for 
24 years Chief Counsel of the Interstate Commerce Commission, gathered 
in Hearing Room B at the Interstate Commerce Commission to wish him 
much happiness in his retirement. Mr. and Mrs. Knowlton have gone 


to Cape Cod for a vacation, after which he expects to practice law in 
Washington. 





MR. JACK G. SCOTT NOMINATED TO BE UNDER-SECRETARY OF COMMERCE 
FOR TRANSPORTATION 


President Truman has nominated Mr. Jack Garrett Scott to be 
Under-Secretary of Commerce for Transportation. He is 57; received 
his elementary and high school education in the schools of Denver and 
Cripple Creek, Colorado. Formerly Mr. Scott practiced law in Denver 
and has been specializing in the practice of transportation law in Wash- 
ington since his resignation as Chief of the Legal and Enforcement Sec- 
tion of the Bureau of Motor Carriers, Interstate Commerce Commission. 
He has been general counsel for the National Association of Motor Bus 
Operators and counsel for the Regular Common Carrier Conference, 
American Trucking Associations. 

Mr. Scott will succeed Mr. P. A. Hollar who has resigned to return 
to his position as Vice-President of the American Car & Foundry Con- 
pany. He is a member of the Association of Interstate Commerce Com- 
mission Practitioners. 





MR. RENAH CAMALIER NAMED DISTRICT OF COLUMBIA COMMISSIONER 


President Truman has appointed Mr. Renah Camalier as Commis- 
sioner for the District of Columbia. His appointment has been confirmed 
by the Senate. Mr. Camalier is a member of the law firm of Camalier 
and Buckley, and is a member of the Association of Interstate Commerce 
Commission Practitioners. 





MR. EDWARD M. REIDY SUCCEEDS MR. DANIEL W. KNOWLTON AS 
CHIEF COUNSEL OF THE I. C. C. 


Mr. E. M. Reidy has become Chief Counsel of the Interstate Com- 
merce Commission, effective May 1, 1952, vice Mr. Daniel W. Knowlton, 
who retired on April 30th. 

Mr. Reidy is a native of Massachusetts, and has served continuously 
in the Bureau of Law for more than thirty-five years. He has repre 
sented the Commission in numerous proceedings in the Federal Courts, 
including the United States Supreme Court. 





Rail Transportation 
By Rosert N. Lowry, Editor 


DEFENSE TRANSPORT ADMINISTRATION 
DTA Personnel 


Defense Transport Administrator James K. Knudson has announced 
the resignation of Elmer J. Stubbs, Director of the Railroad Transport 
Division effective April 15. Mr. Stubbs has been Director of DTA’s 
Railroad Transport Division since October 15, 1951. He has been on 
loan from the Erie Railroad and will return to his position with that 
railroad, with which he has been associated since 1913. 

Defense Transport Administrator James K. Knudson has announced 
the resignation of Frank E. Russell, Acting Director of the Railroad 
Transport Division of DTA, and Chief of the Roadway, Equipment and 
Manpower Branch of the Division. 

Mr. Russell has served with DTA since April 12, 1951. He is return- 
ing to his former position as Superintendent of Motive Power at Sacra- 
mento with the Southern Pacific Railroad. He has been associated with 
the Southern Pacific since 1928. 





Railroad Freight Car Study 


Defense Transport Administrator Knudson announced on April 8th 
the completion of a comprehensive railroad freight car study of the 
United States, prepared by his Railroad Transport Division. 

**The study was made,’’ an announcement said, ‘‘to develop require- 
ment and production goals and tax amortization goals for U. 8. railroad 
freight cars, exclusive of military, industrial and export, needed to enable 
railroads to handle traffic at levels estimated for defense build-up, or in 
= of war, for full mobilization.’’ Two alternative target dates have 

n set. 

“The target dates and goals are: July 1, 1954—to attain freight 
car totals sufficient to handle traffic forecast for the year 1954 (3.5 
percent increase compared to 1951); July 1, 1955—+to attain minimum 
number of cars for traffic levels forecast for full mobilization. 

_ _ “To meet these production goals by the dates established, the study 
indicates total freight car ownership must be increased by 122,000 units 
by July 1, 1954, and 72,000 more cars by July 1, 1955. 

“‘The above figures include the increase in ownership of cars needed 
to hold peak month shortages at a reasonable level and to cover increased 
loadings. Additional cars are needed to offset retirements. 

“‘The study indicates a total of 296,500 freight cars should be built 
between January 1, 1952 and July 1, 1954; and an additional 142,500 
cars by July 1, 1955. 
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‘‘The American Railway Car Institute and the Association of Ameri- 
ean Railroads have advised DTA the car builders, railroads, and com. 
ponent parts manufacturers will be able to meet required production if 
sufficient materials are made available. 

‘“Bad order cars can be held to 5 percent, present level, if sufficient 
materials continue to be allocated for maintenance, repair and operation. 

‘‘The DTA will reappraise these freight car goals every six months 
beginning in October of this year, in the light of changing conditions 
and forecasts relating to defense and mobilization, which may affect 
rail traffic levels.’’ 





FORMAL MATTERS 
Relocation of Tracks—I. C. C. Jurisdiction 


In F. D. 17420—Missouri Pacific Railroad Company Trustee Con- 
struction, Etc., Division 4 has found the proposed relocation of a main 
line track on the Missouri Pacific in the City of St. Louis, Missouri, is not 
within the scope of Section 1(18) of the Interstate Commerce Act. In 
the course of its report, Division 4 said: 

The applicant argues, on brief, that the application should be dis- 
missed for lack of jurisdiction, on the ground that the over-all plan 
merely is one for the relocation of an existing line of railroad to effect 
grade separations, and properly one requiring approval only by the 
State under its police powers. The labor organizations contend that 
although the proposed plan will result in relocating a present line of 
railroad, it involves, nevertheless, an abandonment of existing tracks and 
the construction of new ones such as come within the intent and purpose 
of section 1 (18) (20) of the Act, in which case it is necessary to obtain 
our approval. It is argued further that if the application is approved, 
conditions similar to those prescribed in Chicago, B. & Q. R. Co. Aban 
donment, 257 I. C. C. 700, should be imposed for the protection of the 
21 or more crossing watchmen whose jobs will be eliminated when the 
Poplar Street track is abandoned. 

We have in the past assumed jurisdiction in those cases of railroad 
relocation whenever the proposed change concerned service to shippers; 
the development of new territory or traffic ; established more competition 
or otherwise changed existing competitive situations; affected, more than 
ordinarily, a carrier’s revenues or operating expenses; or was related to 
the matter of rail transportation generally. See New York Central R. 
Co. Abandonment, 158 I. C. C. 309. The protestant relies upon our find- 
ings in Philadelphia & Camden Ferry Co., Abandonment, Etc., 282 
I. C. C. —, Finance Docket No. 17170, decided August 15, 1951, (not 
printed in full) but we are not convinced the facts here are comparable. 
The abandonment of the rail facilities, the construction of new tracks, and 
the acquisition of operating rights over existing tracks involved service 
to shippers (on Delaware Avenue in Camden, N. J.), whereas there are 
no shippers on either of the lines here under discussion. Nor should our 
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findings in Big Sandy & C. R. Co. Construction, 175 I. C. C. 286, be 
considered as a precedent, as the new section of railroad in that case 
was to be constructed at substantial expense to the parent company for 
the purpose of providing an outlet for a large volume of traffic that was 
expected from newly-opened coal fields in the area. Furthermore, the 
line then in use was a lightly-constructed, narrow gauge logging railroad 
of another company. Other cases cited by the protestant relate mainly 
to our power to prescribe labor conditions under section 1 (18) (20) of 
the Act rather than to the scope of our jurisdiction under that section. 

The facts herein are not unlike those before us in Public Convenience 
Certificate to P., N. & N. Y. R., 67 1. C. C. 252, decided March 11, 1921. 
The proposed line will perform the same service and be operated in the 
same manner as the present one. No shippers or shipping stations are 
involved, and there is no invasion of the territory of another carrier or 
the opening up of any new traffic areas. The competitive situation will 
remain the same and no changes need be made in tariffs, routings or 
connections. Under the circumstances we are of the opinion that the 
proposed construction, abandonment, and acquisition of operating rights 
over the tracks owned by the City of St. Louis, Mo. constitute a reloca- 
tion of a track not within our jurisdiction under section 1 (18) (20) of the 
Act. Accordingly, an order will be entered dismissing the application 
for lack of jurisdiction. 





Montana Intrastate Rates 


In Docket 30674—Montana Intrastate Freight Rates and Charges, 
the I. C. C. has issued an order dated April 7, 1952, denying petitions 
of the Board of Railroad Commissioners of the State of Montana and 
certain organizations of shippers for reconsideration, re-argument, and 
modification of the Report of the Commission of February 4, 1952. The 
Commission directed that an order carrying its findings into effect be 
entered unless the Board of Railroad Commissioners of the State of 
Montana notifies the I. C. C. on or before May 15, 1952 that it will per- 
mit promptly the increases approved in the Report. 





Pick-Up and Delivery—tnterterritorial Traffic 


In I. & S. Docket No. 5960—Pick-Up and Delivery on Interterritorial 
Traffic, Division 3 of the I. C. C. has found the proposed charges for 
pick-up and delivery services on l.c.l. and any-quantity freight at points 
in Official Territory on interterritorial traffic have not been shown to be 
just and reasonable. The suspended schedules were ordered canceled 
and the proceeding discontinued, without prejudice to the filing of new 
schedules in conformity with Division 3’s conclusions. 
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Illinois Terminal R. R. Co. Abandonment 


Division 4 of the I. C. C. has authorized abandonment by the Illinois 
Terminal Railroad Company of a portion of a line of railroad, approxi- 
mately 2.132 miles in length, in Madison County, Il. 

In its report, Division 4 says: 

**Counsel for the protestants moved at the hearing to dismiss the 
application on the ground that we lack jurisdiction as the line is a side 
track or spur and therefore comes within the scope of the exemption 
provided for in section 1(22) of the Interstate Commerce Act. Reference 
was made to certain statements by the applicant in the return to ques- 
tionnaire as a sufficient basis for the motion. The fact that the applicant 
reports to and files tariffs with us showing rates to and from Troy and 
has transported revenue freight to and from that station in interstate 
commerce is sufficient to establish that the track in question is a part of 
the applicant’s line of railroad and therefore subject to our jurisdiction. 
See Great Northern Ry. Co. Abandonment, 271 I. C. C. 207. The mo- 
tion is overruled. 





Railroads’ Complaint Against Seatrain Lines 


A number of railroads have joined in a complaint against Seatrain 
Lines, Ine. and other railroads, which was filed with the I. C. C. on 
March 26th. The complainants, a railroad group fighting proposed ex- 
tension of over-water service provided by Seatrain Lines, Inc., asked the 
I. C. C. to settle once and for all many angles of the controversy. The 
protesting railroads said that in addition to two suits pending in the 
Federal courts, there are three separate proceedings under way before 
the Commission, while a dozen others have been before it in the last 
20 years. The complaining railroads say in their petition—‘‘It is in- 
sufficient, for a long-term solution, merely to establish that the court 
has neither jurisdiction nor authority to contrive this solution, nor should 
the railroads continue to await the piecemeal solution of the problems 
by the Commission in isolated controversies. Instead, it is in the public 
interest that there be a comprehensive examination or reexamination of 
all the difficult issues between Seatrain and the railroads.’’ 





Freight Rate Increases 


The following table shows freight rate increases authorized by the 
I. C. C. since June 30, 1946: 
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Percent increase 
over 
Rates in 
effect im- 
mediately 
prior to 
increase 
shown 





Rates in 
effect on 
freight June 30, 
rate Ex 1946 
increases Parte cumulated 


Effective 
date of 


Report 





June 20, 1946 
December 5, 1946 


October 6, 1947 
December 29, 1947 
April 18, 1948 

July 27, 1948 


December 29, 1948 
August 2, 1949 


July 1, 1946 
January 1, 1947 


October 13, 1947 
January 5, 1948 
May 6, 1948 

August 21, 1948 


January 11, 1949 
September 1, 1949 


148 6.5 
162 


148 17.6 
162 


166 28.1 
166 37.8 
166 42.8 
166 44.2 


168 51.7 
168 57.3 


6.5 


March 12, 1951 April 4, 1951 175 61.1 
August 2, 1951 August 28, 1951 175 67.6 
April 11, 1952 _ 175 78.9 





Reed-Bulwinkle Act Agreements 


In Section 5a Application No. 30—Tobacco Transporters Freight 
Traffic Agreement, Examiner Sweickhardt has recommended approval, 
subject to certain terms and conditions. 

In Section 5a Application No. 28—Michigan Motor Carriers Confer- 
ence, Inc_—Agreement, Examiner Sweickhardt has recommended that the 
application be dismissed because the agreement does not relate to rates, 
rules and regulations, or the procedures for the joint consideration, ini- 
tiation or establishment thereof. 

In Section 5a Application No. 24—San Francisco Movers Tariff 
Bureau—Agreement, Examiner F. H. Schweickhardt has recommended 
conditional approval of the agreement establishing the San Francisco 
Movers Tariff Bureau. 

Examiner H. Neil Garson has recommended that the I. C. C. find 
the Section 5a agreement of the General Tariff Bureau, Inc.—new furni- 
ture, to be contrary to the provisions of Section 5a (4) (6) of the Inter- 
state Commerce Act, and that its application (Section 5a—Application 
No. 11) be dismissed without prejudice to the filing of an agreement in 
conformity with his recommended findings. The Examiner found that 
the agreement fails to preserve to each member the free and unrestrained 
right of independent action as required by Section 5a(6). 
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Norfolk Southern Ry. Co. Investigation 


In Docket 30980—Practices of the Norfolk Southern Railway Com- 
pany and Norfolk Southern Bus Corporation, hearings were begun before 
Examiner O. L. Mohundro on April 22. On that day the I. C. C. issued 
an order directing that the facts and information obtained by its special 
agents, accountants and examiners, in the course of their examinations 
and inspection of the books, records and accounts of the respondents, 
should be divulged while these employees are under examination as wit- 
nesses before the Commission or an examiner. 

On April 18 the I. C. C. issued an order affirming its order of April 
10th which denied a petition by the respondents that they be furnished 
with certain information. The hearing was recessed until June 18th. 





LEGISLATION 
Government Reorganization Bill 


The Senate Committee on Expenditures in the Executive Depart- 
ments has approved a substitute for S. 1139, which would amend various 
laws applicable to regulatory agencies of the Government so as to effee- 
tuate the recommendations of the Hoover Commission. The committee 
struck out that part of the original bill which would have vested in the 


Chairman of the I. C. C., and in the chairmen of the FCC, NLRB, and 
the Board of Governors of the Federal Reserve System, all administrative 
authority. 





Air Lines Subsidies Bills 


The House Committee on Interstate and Foreign Commerce held 
hearings recently on S. 436 and various other bills relating to separation 
of subsidies to air lines from pay received for carrying the mail. AAR 
Assistant General Counsel Gregory Prince presented the views of the 
railroads, saying the time has come to eliminate all subsidies to the air 
carriers. The Executive Vice President of the Federation for Railway 
Progress also testified in support of the legislation. 





R. R. Unemployment Insurance Act Amendment 


S. 2639, to amend the Railroad Unemployment Insurance Act by 


increasing amounts of unemployment benefits, was passed by the Senate 
on April 24th. 





R. R. Unemployment Insurance Bill 


H. R. 6525, to amend the Railroad Unemployment Insurance Act 80 
as to increase the daily benefits thereunder, was approved by the House 
Committee on Interstate and Foreign Commerce on April 7. 
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Transportation of Iron Ore on Great Lakes 


§. 2748—authorizing vessels of Canadian registry to transport iron 
ore between United States ports on the Great Lakes, was passed by the 
Senate on March 31. 





Long Island Railroad Transfer 


Legislation authorizing the Long Island Transit Authority to take 
title to the bankrupt Long Island Rail Road as the first step in restoring 
the carrier to private operation was approved on April 2, 1952 by 
Governor Dewey. 

The measure calls for continued authority effort to bring about a 
satisfactory reorganization plan under which a corporation controlled 
by private interest would operate the road. If, however, a private op- 
erator cannot be persuaded to take over the line, the authority would be 
empowered to operate the road, either directly or through a subsidiary 
corporation. 

The legislation also permits the authority to offer greater considera- 
tion in the form of state and local tax concessions to prospective private 
operators than are now provided. One major obstacle faced by the 
authority in its attempts to bring about private operation has been that 
earnings are insufficient to pay prospective interest and debt charges 
and taxes in full. 





R. F. C.—Proposed Abolition 


After having voted, 42 to 37, to approve tentatively a bill for the 
liquidation of the R. F. C., the Senate, by a vote of 38 to 36, on April 23, 
sent the bill back to its Committee on Banking and Currency, with in- 
structions to the Committee to report the-bill by June 2. However, the 
Committee is not bound to report on the same bill. 





FINANCE MATTERS 
ACL R. R. Co. Bonds 


Division 4 of the I. C. C. has granted the Atlantic Coast Line Rail- 
road Company authority (1) to issue not exceeding $22,000,000 of 
general-mortgage 414% bonds, series B, to be sold at par and accrued 
interest and the proceeds used to pay at maturity a like principal amount 
of outstanding first consolidated mortgage 4% bonds, due July 1, 1952, 
and (2) to pledge as collateral security for the general-mortgage bonds, 
series B, not exceeding $29,700,000 of general unified mortgage, series A, 
4%% bonds due June 1, 1964, now held in the applicant’s treasury. 
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Helena & Northwestern Ry. RFC Loans 


In F. D. 17153—Helena & Northwestern Railway Reconstruction 
Loan, Division 4 of the I. C. C. has dismissed the application because of 
the abandonment of the entire line of railroad effective January 1, 1952. 





LABOR MATTERS 


Operating Employees Strike Injunction 


Judge Emerich B. Freed of the United States District Court for the 
Northern District of Ohio at Cleveland, has granted the Government a 
permanent injunction restraining the BLFE, BLE and ORC from strik- 
ing against the carriers to force a settlement of their long-standing wages 
and rules dispute. 





Operating Employees’ Wages-Rules Dispute 


Acting Defense Mobilizer John R. Steelman has called representa- 
tives of the railroads and of the BLE, BLFE and ORC to Washington 
for further discussion of the 3-year old dispute relating to wages and 
rules. 

The BLFE summoned its Policy Committee to a meeting in Wash- 
ington to rule on any agreement that may be reached. 





Self-Propelled Budd Cars—Full Crew 


In Western Pacific Railroad Co. v. The State of Nevada, the Supreme 
Court of Nevada has held that the Nevada Full Crew Law is inapplicable 
so far as a fireman on a self-propelled Budd ear is concerned. The 
Court based its decision on statutory construction, but indicated that if 
the law was construed to require a fireman on such a car it would be so 
unreasonable as to be invalid. 





North Coast Transportation Company Status 


Examiner 0. L. Mohundro has recommended that the I. C. C. find 
the North Coast Transportation Company to be within the terms of the 
exemption proviso in Section 1, First, of the Railway Labor Act and 
within similar exemption provisos of the Railroad Unemployment Insur- 
ance Act, the Railroad Retirement Act of 1937, and the Carriers’ Taxing 
Act of 1937. 
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STATISTICS 
Estimated Freight Carloadings 


The thirteen regional Shippers Advisory Boards have estimated that 
freight carloadings in the second quarter of 1952 will be slightly below 
those in the same period of 1951. 

On the basis of those estimates, freight carloadings of the 32 prin- 
cipal commodity groups will be 8,146,723 cars in the second quarter of 
1952 compared with 8,183,625 actual carloadings for the same commodi- 
ties in the corresponding period in the preceding year, or a reduction of 
five-tenths of one percent. Ten Shippers Advisory Boards estimate a 
decrease and three estimate an increase in carloadings for the second 
quarter of 1952 compared with the same period of 1951. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended April 19, 1952, 
totaled 735,097 cars. This was a decrease of 74,925 cars or 9.2 percent 
below the corresponding week in 1951, but an increase of 12,409 cars, 
or 1.7 percent above the corresponding week in 1950. 

Loading of revenue freight for the week ended April 19 increased 
44.437 cars, or 6.4 percent above the preceding week, due in part to 


increases in coal and ore loadings following the opening of lake navi- 
gation. 

Coal loading amounted to 128,773 cars, a decrease of 16,420 cars 
below the corresponding week a year ago, but an increase of 12,844 cars 
above the preceding week this year. 





Steam Railway Accidents 


A preliminary report of steam railway accidents for February 1952, 
issued by the Bureau of Transport Economics and Statistics of the 
I. C. C. shows that during that month there were 161 passengers injured 
in train and train service accidents, but no passengers were killed in such 
accidents. In February 1951 there were 83 passengers killed and 871 
injured in train and train service accidents. 

During February 1952 there were 24 employees killed and 1,673 
employees injured while on duty as compared with 39 killed and 2,030 
injured while on duty in February of 1951. 





New Freight Car Deliveries 


A total of 8,159 new domestic freight cars were delivered in March 
1952, as compared with 7,011 delivered in March 1951 and 7,358 delivered 
in February 1952. There were 5,619 new freight cars ordered in March. 
On April 1st there were 115,854 new freight cars on order. 





1. C. C. PRACTITIONERS’ JOURNAL 





In an address before the Columbia, South Carolina Traffic Club on 
April 8, Defense Transport Administrator Knudson said that the lag 
that is taking place in bringing about an increase in the number of new 
freight cars on American railroads is causing increasing concern. 





Railway Operating Income 


Net railway operating income of 131 Class I railroads in February, 
1952, totaled $75,894,510 compared with $18,977,500 for the same month 
in 1951 when earnings were seriously affected by railroad strikes at many 
principal terminals with adverse effects extending throughout the coum. 
try, according to reports filed by the carriers with the AAR Bureau of 
Railway Economics. 





MISCELLANEOUS 
Exemption from Ceilings of Certain Railroad Services 


The Office of Price Stabilization issued the following announcement 
on April 11th: 

Per diem payments, mileage allowances and charges for protective 
services incident to the use of certain special types of railroad cars have 
been exempted from ceiling price regulation. 

The action was taken by OPS because it recognized that the exemp- 
tion will have little, if any, effect upon the cost of living, business costs, 
or the general level of prices. These rates and charges are subject to 
some measure of control under the powers of the Interstate Commerce 
Commission. 

Some of the protective services are refrigeration, icing, heating and 
ventilation, the agency said. The action was taken by Amendment 1l 
to General Over-riding Regulation 14 and is effective immediately. 

Per diem rates have been developed through many years and repre. 
sent compensation to the car owners for the use of equipment. The per 
diem system provides an incentive to accelerate car movements with 4 
resultant maximum use of equipment. The charges for protective serv- 
ices represent payment for preparing special types of railroad cars for 
use. The mileage allowance provides compensation to the owner of the 
ear for the expenses of car ownership, including, among other things, 
interest on the investment, depreciation, insurance, taxes and repails. 





Per Diem Rate Increase 


Owners of 1,665,984 cars have voted affirmatively for an increase iN 
the per diem rate to $2.00 per car per day. Owners of 277,205 cars voted 
against the proposal, and owners of 17,572 cars did not vote. It is antici 
pated that the new per diem rate will be promulgated to become effective 
May 1, 1952. 
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Motor Transportation 


By Harry E. Boot, Editor 


Attorney, American Trucking Asociations, Inc. 


The United States District Court Holds ‘“‘Redried’’ Tobacco as 
Exempt Agricultural Commodity 


In the case of Interstate Commerce Commission vs. Yeary Transfer 
(o., Ine., the United States District Court for the Eastern District of 
Kentucky held that redried tobacco is an agricultural commodity and not 
a manufactured product thereof, and motor carriers transporting this 
commodity are exempt by Section 203(b) (6) of the Interstate Commerce 
Act from obtaining certificates of public convenience and necessity. The 
Court held that ‘‘redried’’ is a term customarily applied to leaf tobacco, 
which has been delivered to an ultimate user or broker of tobacco who 
then passes the tobacco through a redrying chamber, in which the tem- 
perature is approximately 200 degrees. It was pointed out that the pur- 
pose of the procedure is to reduce the moisture content and obtain uni- 
form standardization of the moisture content. The Court found that 
there is no visible difference in the leaf tobacco and the redried tobacco. 
The court concluded that the facts as to the manner and the purpose of 
the treatment of leaf tobacco by redrying and result of such treatment, 
show that redried tobacco is an agricultural commodity, and not a manu- 
factured product thereof. 

In a report dated April 13, 1951 (Determination of Exempt Agricul- 
tural Commodities, MC-C-968), the Interstate Commerce Commission 
noted : ‘The Examiner concluded that leaf tobacco, redried tobacco leaf, 
* * * are unmanufactured agricultural commodities, * * *. Cer- 
tain of the exceptants contend that it was an error to so classify redried 
tobacco leaf because such conclusion is contrary to the evidence and the 
applicable law. They argue that the redrying process preserves an other- 
wise perishable commodity, and that the natural tobacco leaf is ma- 
terially altered thereby. The question of whether redried leaf tobacco 
isan unmanufactured agricultural commodity undoubtedly is a close one. 
But we are impelled to the conclusion that the characteristics of dried 
tobacco leaf have been altered to such an extent as to remove the result- 
mJ product from the category of an unmanufactured agricultural com- 
modity.’’ 

The decision of the District Court for the Eastern District of Ken- 
tucky appears to be the first successful attack on the Commission’s de- 
cision in the Determination of Exempt Agricultural Commodities case. 
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Division 5 Releases Rules Governing Irregular Routes 


Division 5 of the I. C. C. recently issued new interpretive rules 
clarifying certificates and permits of irregular route motor carriers with 
respect to ‘‘traversal states,’’ and spelled out a policy pointing to greater 
directness of routes and more liberality in future operating authorities, 
An order accompanying the rules would make them effective May 16, 
1952. The rules in substance provide that all certificates and permits 
heretofore issued to motor carriers authorizing operations over irregular 
routes which necessitate that the carriers, in performing their authorized 
services, pass through states other than those in which they are authorized 
to receive or discharge passengers or freight, are interpreted in two 
general ways: (1) where no ‘‘traversal states’’ are named—carriers may 
operate through any state which affords a reasonably direct or logical 
route between the points authorized to be served, and (2) where ‘“‘tra- 
versal states’’ are named—whether all or only a portion of such states 
are named, the carriers may operate not only through the ‘‘traversal 
states,’’ but also through any other state or states which afford a reason- 
ably direct or logical route between the points authorized to be served, 
unless the language clearly and unmistakably shows that ‘‘ traversal 
states’’ were named as a specific restriction or prohibition against opera- 
ting in any state other than those specified. 

With respect to future certificates and permits, ‘‘traversal states” 
will not be named in the certificate or permit except when the record 
discloses that such should be done as a definite restriction and on a show- 
ing of public convenience and necessity, in the case of the common car- 
rier, or consistency with public interest in the National Transportation 
Policy, in the case of contract carriers. 





Arbitrator Rules that Employer May Require Physical Examinations 
of Employees 


An impartial Chairman of the New York City Trucking Authority 
recently held that in the case of Plymouth Truck Transportation Corp. 
and I. B. of T. Local 282 that the company had the right to require its 
employees to provide certificates of physical fitness as a condition of 
employment. In attempting to comply with the I. C. C. requirements 
for physical examinations, the company had met with refusal by drivers 
to submit to physical examinations. The Union delegate was appealed 
to, but he declined to order the men to comply with the company’s in- 
struction. The company finally refused to return to work an employee 
who had been off because of an injured back, unless he provided a medi- 
eal certificate. Upon this refusal, the employees struck, and made it 
known that they would not return to work unless the man in question 
was given work; a ten-day strike followed. The Union delegate refused 
to submit the question to arbitration as provided in the labor contract 
governing the driver, unless the driver in this dispute was put to work, 
and the company therefore sought injunction from the court. The court 
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denied the injunction, but ordered arbitration by the chairman of the 
New York Trucking Authority. In the Arbitrator’s decision, he upheld 
the company in its right to require physical examinations of its employees 
in accordance with the I. C. C. regulations. The arbitrator denied in 
full a counter damage claim of the Union, but awarded the Plymouth 
Rock Transportation Company damages in the amount of $7,549. 





U. S. Supreme Court Denies Appeal in Contract Carrier 
Minimum Charge Case 


In the case of Auto Transports, Inc. v. United States, the action came 
to the United States Supreme Court on appeal to enjoin enforcement of 
the Interstate Commerce Commission’s order which suspended a permit 
of a contract carrier engaged in transporting goods for a single shipper, 
for failure to file with the Commission schedules containing rates and 
charges actually maintained and collected, notwithstanding the fact that 
the carrier had previously filed ‘‘minimum rates which are below its 
actual contract rates.’’ The District Court for Oklahoma had entered a 
judgment of dismissal holding that the carrier in question must file with 
the Interstate Commerce Commission schedules containing charges ac- 
tually maintained and collected, even though the carrier has already filed 
“minimum charges which are below the actual contract rates.’’ It was 
contended that the Commission cannot require a contract carrier to file 
and publish a schedule of minimum rates and charges the same as those 
provided in its contract each time contract rates and charges are changed 
by agreement between the carrier and the shipper. It was pointed out 
in the case at bar, that the contract rates and charges at all times are in 
excess of rates and charges reflected in its published schedule of minimum 
rates and charges. It was further contended that the authority claimed 
by the Commission will result in making contract rates and charges pub- 
lic in violation of 49 U. 8. C. 320, prohibiting the Commission from mak- 
ing public any contract between contract carriers and shippers. The 
Supreme Court did not hear argument on the case, but affirmed the 
Lower Court per curiam. 





Supreme Court Acts on Birmingham Leasing Case 


_ On April 21, 1952, the U. S. Supreme Court noted probable jurisdic- 
tion in Case No. 647, American Trucking Associations, Inc. v. U. S. 
The case was appealed from the Birmingham, Alabama District Court 
and was docketed March 12, 1952. 

Subsequent to the docketing of the A. T. A. case, twenty-one motor 
common carriers in the Midwest appealed their case to the Supreme Court 
and have docketed it as No. 709, Eastern Motor Express, Inc. vs. U. 8. 
This case is on appeal from the District Court of Southern Indiana and 
will probably be consolidated with the A. T. A. case for further action 
in the Supreme Court. 
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The Illinois Supreme Court Upholds Increased Truck Registration Fees 


In the case of Bode vs. Barrett before the Illinois Supreme Court, 
it was held that the State has the power and the right to impose an 
excise tax on motor vehicles for the privilege of using State roads, the 
constitutionality of which is not to be measured by the formula imposing 
the tax. This case was brought to question the recent increase in license 
and registration fees on heavy motor vehicles. The court found that the 
proper test of constitutionality is whether or not the total of excise tax 
levied for the privilege of using State roads produces an amount which 
is shown to be in excess of fair and reasonable compensation to the state 
for such privilege. Motor carriers in this case contended that the tax 
might put many of them out of business. But the Court held that the 
fact a tax as applied to an individual may put him out of business is 
not valid argument against the tax, if the tax is otherwise reasonable in 
the relation to the cost of the highways or the abstract value of the 
privilege of using them. 





Court Construes Insurance Policy on Cargo Loss 


The U. S. Second Cireuit Court of Appeals recently held that a 
motor carrier covered by insurance against damage to cargo from colli- 
sion of vehicle, overturning, ‘‘or other accident to the conveyance,’ is 
protected when a part of the load extending above the vehicle strikes 
an overhead bridge. This decision was handed down in the case of 
Garford Trucking Inc. v. Alliance Insurance Company of Philadelphia. 
The facts disclosed that the vehicle was transporting a turbine engine 
which extended above the truck, and upon going under a bridge, the 
turbine was struck and damaged, although no damage occurred to the 
vehicle. Garford attempted to collect on the cargo insurance, and the 
difficulty placed before the Court was to decide whether the damage to 
the turbine was an accident to the conveyance since it was indicated 
that there was no collision of the vehicle, nor overturning. The Court 
found ‘‘If the force of the contact between the turbine and the bridge 
had caused injury to the truck, however slight, the case would plainly 
fall within the phrase ‘other accident to the vehicle.’ Even though the 
truck sustained no injury whatever, we regard it as extremely unlikely 
that the party would have desired to differentiate the two cases had they 
been foreseen. * * * The Insurance does not cover injury to the 
truck but only the carrier’s liability for damage to the cargo. That 
liability is the same whether or not the truck was injured by the force 
that damaged its cargo. We believe it reasonable to construe the policy 
to cover this peril, whether or not the truck sustained damage.’’ 
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Ontario to Permit Limited In-Bond Shipping over Canadian Highways 


The Ontario Provincial Legislature recently amended its law to per- 
mit in-bond trucking under a temporary exemption through Ontario as 
the Lieutenant Governor-in-Council may designate and upon such terms, 
including any limitations as to the number of vehicles affected. During 
the debate on the amendment there were repeated assertions of goodwill, 
and a combination of factors guided the administration backed legisla- 
ture, to allow trucks from the United States at least some use of the Cana- 
dian highways in return for broad reciprocity enjoyed by Dominion 
vehicles in the United States. There were strong objections of railroad 
adherents who boldly proclaimed their self-interest and railroad repre- 
sentation. The amendment, while sharply hedged in scope, provides ‘‘ for 
the temporary exemption of such public commercial vehicles carrying 
goods in-bond through Ontario as he (Lieutenant Governor-in-Council) 
may designate upon such terms, including any limitation as to the number 
of vehicles affected and subject to such conditions as he may prescribe.”’ 
During the debate it was made clear that trucks from the States will be 
allowed to use the Detroit-Buffalo route through Ontario (1) mainly only 
when carrying defense cargoes, (2) with such cargoes ‘‘in-bond’’ to 
assure only through hauls, (3) upon purchase of Ontario license tags, 
(4) upon payment of gasoline tax either on the fuel bought in the 
Province or on fuel already in their tanks when they entered the Prov- 
ince, (5) only in limited number of vehicles. 

Only during World War II did the Province relax its position, and 
then only at the insistence of the Dominion Government. Upon the 
ending of the war, it promptly clamped its traditional restriction on all 
traffic between Detroit and Buffalo. United States operators have long 
agitated for the route through Ontario to Buffalo because of the possible 
savings of 104 to 110 miles over the distance that must be traveled be- 
tween the same points in the States along the south side of Lake Erie. 





Safety Record on Turnpikes Greatly Improved 


Officials of the Pennsylvania and New Jersey Turnpikes recently re- 
ported that the safety records of the superhighways are improving. For 
the year of 1951, the Pennsylvania Turnpike Commission shows a marked 
decrease in fatalities and accidents in proportion to the number of 
vehicles using the superhighway and the amount of mileage traveled 
over the increased length of the system. Notwithstanding inclement 
weather conditions early in March, including snow and ice, the safety 
record of the New Jersey Turnpike for the entire month was much better 
than that experienced on public highway systems, was reported by the 
New Jersey Turnpike Authority. Commercial vehicles using the Pennsyl- 
vania Turnpike, most of which are intercity trucks, were singled out 
particularly for praise for their improved safety record. The Commis- 
sion gave recognition to the fact that the decrease in accidents is due in a 
substantial measure to more careful and intelligent driving on the part 
of the majority of drivers, and especially to commercial vehicle operators. 
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The statistics show that the number of passenger cars involved in fatal 
accidents during 1951 decreased by 12% in comparison to the corre. 
sponding rate for 1950. The facts further show that the number of 
commercial vehicles involved in fatal accidents during 1951 decreased 
by 33% in comparison with the corresponding rate of 1950. During 
March there were 51 accidents on the New Jersey Turnpike or an average 
of 85 per 100 million miles of vehicular travel. For the first three months 
of 1952, accidents on the New Jersey Turnpike totaled 223, which is 
equal to 172 per 100 million miles of travel. 

The impressive part of the Pennsylvania Turnpike record is that in 
1951, travel on the Pennsylvania Turnpike increased 62.7% while the 
fatality rate decreased 31.5%. 

The New Jersey Turnpike officials say that most of the accidents 
occurring on their system during the first quarter were the result of 
human failure, ‘‘including such causes as following cars too closely; in- 
attention to driving; excessive speeds; improper turns and improper 
passing.’’ 19 accidents, they added, were caused by mechanical failures, 





Water Transportation 


By Ricuarp H. Specker, Editor 
Executive Vice-President, National Water Carriers Association, Inc. 


Rail and Barge Joint Rates 


By report and order dated April 21, 1952 in Docket No. 26712, 
Rail and Barge Joint Rates, the Interstate Commerce Commission has 
denied the petitions of railroad respondents and Mississippi Valley 
Barge Line Company for vacation of the Commission’s order of June 13, 
1949 in the proceeding. In the original report, 270 I. C. C. 591, the 
Commission found the establishment of through routes and joint rates 
for barge-and-rail transportation of property in connection with the 
Federal Barge Lines, Mississippi Valley Barge Line Company, and 
American Barge Line Company, on the Mississippi and Warrior Rivers, 
their navigable tributaries, and connecting waterways to be necessary 
and desirable in the public interest and prescribed differentials which 
it found to be justified between all-rail rates and the joint rates in con- 
nection with water carriers. 

Mississippi Valley’s petition asked that the order be vacated as to 
it, contending that it no longer engages in transportation of less-than- 
bargeload quantities, that it has canceled all its carload and less-than- 
carload rates because of increased operating costs, and that its participa- 
tion in the barge-and-rail rates prescribed would be confiscatory as far 
as its line is concerned. The rail respondents filed a reply opposing 
special treatment for Valley, and praying that its petition be ‘‘ assigned 
for hearing to determine whether Valley is entitled to the relief which it 
seeks unless, upon the petition of the rail respondents filed concurrently 
herewith, the Commission should also determine that the order of June 
13, 1949, should be vacated in its entirety.’’ 

In their petition the rail respondents relied upon Valley’s petition 
as an indication that the conditions upon which the Commission’s original 
findings were based have changed and asserted that ‘‘if the joint rates 
are non-compensatory as to Valley, they must be equally non-compen- 
satory as to Federal and American, particularly the former.’’ 

The Commission concludes: ‘‘ We therefore do not consider that we 
would be justified at the present time in vacating the order of June 13, 
1949. Since the order is in abeyance, it can hardly be a source of imme- 
diate harm either to Valley or the rail respondents. If, as now appears 
likely from Federal’s reply, the order will never be made effective unless 
it is substantially modified, either with or without hearing, they will have 
a later opportunity to renew their contentions here advanced.”’ 

The report continues: ‘‘We do not agree with the rail respondents 
that we should formally vacate the rate orders in Ex Parte Nos. 96, 99, 
and 102. The repeal of the Denison Act, under which those orders were 
entered, makes it somewhat uncertain whether they have any present 
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effect, but formal vacation might raise undesirable legal controversies, 
The order in No. 99 appears to be without any force, since Valley and 
the rail respondents about a year ago canceled the rates prescribed 
therein. The Denison Act expressly provided that such rates might be 
changed by agreement of the water carriers and the other participating 
carriers.’’ 





Class Rate Investigation 1939 
Ocean-Rail Rates 


The New Orleans Traffic & Transportation Bureau has filed a peti- 
tion with the Commission requesting the issuance of an order requiring 
an interim revision of the existing joint class rates applying on classifica- 
tion-rated traffic over ocean-rail routes between Eastern Seaboard Terri- 
tory and the southwest, including New Orleans, La. The petition states: 
“*Failure of the Commission to issue an interim decision in this proceed- 
ing will result in serious injury to the city and port of New Orleans as 
the operation of the proposed all-rail rates prescribed by the Commission 
in I. C. C. Docket No. 28300, will result in substantial reductions which 
will tend to eliminate the differentials of the ocean-rail which results in 
rates below the all-rail rates, and unless such differences are maintained 
traffic will be diverted to the all-rail route to the injury of the Port of 
New Orleans and the steamships serving said port.’’ 





Nickols Transportation Co. 
Application 


Henry J. Nickols, doing business as Nickols Transportation Co., of 
Stockton, Calif., has filed an application in Docket No. 522, Sub. No. 2, 
for authority to perform general towage as a common carrier by water 
between all ports and points on San Francisco, San Pablo and Suisun 
Bays and waters tributary thereto, including San Joaquin and Saera- 
mento Rivers and streams tributary thereto and Stockton, Calif., but not 
including the City of Sacramento, Calif. The application states that the 
applicant has operated a general transportation service by barge and by 
self-propelled vessels between all points for which this authority is sought 
since 1919, and states that the Navy Department and other shippers 
are requesting towage service. 





States Marine Corporation of Delaware 
New Operation 


By application in Docket No. W-1033, States Marine Corporation of 
Delaware, doing business as States Marine Lines, of New York, N. Y., 
requests authority to institute a new operation as a common carrier by 
lumber and other forest products by self-propelled vessels from Pacific 
Coast ports to Atlantic Coast ports. The application states that States 
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Marine proposes to operate 24 sailings per year, each vessel calling at 
one or more of the usual lumber loading ports on the Pacific Coast, ac- 
cording to cargo offerings, and discharging each vessel at usual ports on 
the Atlantic Coast. 





The River Lines, Inc. 
Extension 


By application filed in Docket No. W-318, Sub. No. 2, The River 
Lines, of San Francisco, Calif., seeks authority to perform general towage 
as a common carrier between all ports and points on San Francisco, San 
Pablo and Suisun Bays, the Sacramento River and on the San Joaquin 
River below and including Stockton, Calif., and their tributaries, in 
addition to its presently authorized rights. The application states that 
applicant has operated a general transportation service by barge and by 
self-propelled vessels between all ports and points for which this author- 
ity is sought since 1932, and that at the present time it is towing barges 
for the Navy Department between Naval Supply Center, Oakland, Calif. 
and Rough and Ready Island, Stockton, Calif. 





Bay Cities Transportation Company 


Application for Extension 


By application filed April 29, 1952 in Docket No. W-379, Sub. No. 2, 
Bay Cities Transportation Company, of San Francisco, Calif., requests 
authority to extend its present operating rights as a common carrier by 
water to include general towage service between all ports and points on 
the San Francisco Bay, San Pablo Bay, Suisun Bay, Sacramento River, 
San Joaquin River, and all tributaries of each to their headwaters of 
navigation. 





Eagle Packet Company 
Certificate Vacated 


At applicant’s request, the Commission vacated and set aside the 
certificate dated April 27, 1942 in Docket No. W-794, which authorized 
operation by Eagle Packet Company, of St. Louis, Mo., as a common 
carrier by self-propelled vessels during the season from April to Novem- 
ber, inclusive, in the transportation of passengers and their automobiles 
on excursion cruises between St. Louis, Mo., on the one hand, and, on the 
other, all ports and points along the Mississippi, Illinois, Ohio, Tennessee, 
and Cumberland Rivers. 
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Seatrain Lines, Inc. 
Temporary Authority Extended 


By order in Docket No. W-543, Sub. No. 2, the Commission has ex. 
tended the temporary authority granted Seatrain Lines, Inc. on Novem. 
ber 13, 1951 from May 11, 1952 until the further order of the Commis. 
sion, but not beyond the time its application seeking a certificate of public 
convenience and necessity for permanent authority (W-543, Sub. No. 3), 
has been finally determined. The temporary authority authorizes opera. 
tion as a common carrier by self-propelled vessels in the transportation 


of commodities generally between the ports of New York, N. Y. and 
Savannah, Ga. 





Newtex Steamship Corporation 
Extension—Sulphur 


Examiner L. B. Dunn has issued a proposed report in Docket No. 
W-896, Sub. No. 9, recommending that the Commission grant a revised 
certificate of public convenience and necessity to Newtex Steamship 
Corporation authorizing an extension of its present operations as a 
common carrier to include the transportation of crude sulphur by self- 
propelled vessels from Galveston, Texas and Port Sulphur, La. to New 


York, N. Y., Philadelphia, Pa., Boston, Mass., and Baltimore, Md. 





C. G. Willis, Inc. 
Amended Certificate 


The Commission has issued a fourth amended certificate and order 
in Docket No. W-557, authorizing C. G. Willis, Inc. to operate as a 
common carrier in the transportation of commodities generally (1) by 
non-self-propelled barges with the use of separate towing vessels between 
ports and points on the Atlantic Intracoastal Waterway, and connecting 
inland waterways, from Trenton, N. J. to Palatka, Fla., inclusive, and 
(2) by self-propelled vessels between ports and points along the Atlantic 
Coast and tributary waterways from New York Harbor to Jacksonville, 
Fla., inclusive, but not including service between points in New York 
Harbor, Philadelphia Harbor, and Baltimore Harbor, on the one hand, 
on the other, Jacksonville, Fla. 





Claims for Freight Adjustments 
Carrier-Ilmposed Time Limits 


The Federal Maritime Board, by report and order dated April 30, 
1952, in Docket No. 712, Carrier-Imposed Time Limits on Presentation of 
Claims for Freight Adjustments, has found that it does not have juris 
diction, without allegations of violation of some provision of the Shipping 
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Act, 1916, to establish rules relating to carrier-imposed time limitations 
on claims for freight adjustments. 

The report states: ‘‘Since Congress has not given to the Board 
powers, duties, or functions under section 14 or any other section of the 
1916 Act with respect to freight adjustment claims other than the in- 
vestigatory and adjudicatory functions already referred to, we have not 
the power by rule or otherwise to legislate as to what is, or what is not, 
unfair treatment in this regard. The rule making power under the 1936 
Act is granted only where necessary to carry out a statutory power, 
duty, or function. Failing the power, duty, or function, the jurisdiction 
to adopt rules cannot exist.’’ 





St. Lawrence Seaway and Power Project 


The Senate Committee on Foreign Relations voted, on April 22, 
1952, by a vote of 9 to 4, to report S. J. Res. 111, relating to the St. 
Lawrence Seaway and Power Project, to the Senate, but without recom- 
mendation. A move in the Committee to report the project favorably 
failed on a 6-6 tie vote. 

The Committee action gives the Senate an opportunity to vote on 
joint construction of the Seaway with Canada, which has served notice 


that it is ready ‘‘to go it alone’’ if the United States does not join in the 
program this year. 





Water Carrier Statistics 


The Interstate Commerce Commission’s Bureau of Transport Eco- 
nomics and Statistics has issued Statement No. Q-650 showing revenue 
and traffic of carriers by water for the years 1951 and 1950. The freight 
revenue of these carriers increased from $246,459,324 in 1950 to $247,- 
556,295 in 1951, or 1.4% and the number of tons of revenue freight car- 
ried increased from 79,236,070 in 1950 to 84,422,294 in 1951. 





Freight Forwarder Regulations 


By Gries Morrow, Editor 
General Counsel, Freight Forwarders Institute 


Order Prescribing Freight Forwarder Terminal Areas Postponed 


The effective date of the order of February 11, 1952, in Ex Parte 
No. MC-37, Commercial Zones and Terminal Areas (see page 634 of the 
March, 1952 issue of the Journal), has been postponed from April 15, 
1952 to July 15, 1952. The order prescribes the limits of terminal areas 
of motor carriers and freight forwarders. 





Freight Rate Increases—Ex Parte No. 175 


The Commission’s order of April 11, 1952, in Ex Parte No. 175, 
authorizing the railroads to increase their rates, generally, 15 percent, 
contained a provision authorizing freight forwarders to increase their 
rates by the same amount. Special Permission Order FF No. 3388, dated 
April 15, 1952, authorized forwarders to establish the increases on 
15 days’ notice, to meet the filing date of the railroads. 

In its report in the proceeding the Commission pointed out that 
while the forwarders’ transportation revenues increased 21.7 percent in 
the first 9 months of 1951 over the corresponding period in 1950, their 
net income before taxes decreased 34.4 percent, comparing the two 
periods. 





Freight Forwarder Rights Extended 


By order of April 1, 1952, the Commission, Division 4, authorized 
Republic Carloading and Distributing Co., Inc., to extend its service to 
include operations from points in Tennessee to 9 western and southwest 
ern States; from 9 north central States to points in Alabama and Filori- 
da; and from 20 north central and northeastern States and the District 
of Columbia to points in Georgia. The extension was granted over the 
protests of a competing forwarder. The Division pointed to the decision 
in Lifschultz Fast Freight Extension, 265 I. C. C. 431, wherein Section 
410(d) of the act was construed. 





Defense Transport Administration Delegates Some of its Powers to 
Bureau of Water Carriers and Freight Forwarders 


Defense Transport Administrator Knudson, by DTA Delegation 8, 
has transferred certain of his powers to Director Seal of the I. C. ©. 
Bureau of Water Carriers and Freight Forwarders. 

Under the delegation, Mr. Seal will have authority to conduct sur- 
veys of and furnish reports on the adequacy of inland water transporta- 
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tin and port services, organize and supervise inland water transport 
committees, make recommendations regarding emergency or special 
authorities, and perform other functions specified in the order. 





Rights Recommended for Forwarder of Motion Picture Film 


A proposed report by Examiner E. L. Glenn recommends that 
Benjamin and Earl Goldberg, d/b/a Film Transport Company of Cali- 
fornia, be granted freight forwarder rights to transport motion picture 
film as a forwarder between Los Angeles and points in Arizona, subject 
to certain conditions. 

According to the report, the film and film accessories would be col- 
lected from motion picture film exchanges and supply houses in Los 
Angeles, consolidated and forwarded to points in Arizona, ‘‘circuited,’’ 
and finally returned to the exchanges and suppliers in Los Angeles. Cir- 
cuiting is described to mean collecting the film after display in one 
theater and delivering to various other theaters. 

Applicant proposes to assume complete responsibility in both direc- 
tions, although it planned to evidence such responsibility by a tariff 
rule rather than a bill of lading. The Examiner would condition the 
rights on the issuance of a through bill of lading, evidencing full re- 
sponsibility. Whether the bill of lading would include the complete 


“cireuit,’’ from supplier back to supplier, is not made clear by the report. 
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0. Regulation 
06. Commission Jurisdiction 


In determining whether a line is a side track or spur within the exemption of 
Section 1(22), the fact that the carrier published rates to a station on that line and 
transported interstate freight to that point establishes that the line is part of a line 
of railroad subject to the Commission’s jurisdiction, citing 271 1. C. C. 207. F. D. 
17383, Illinois Terminal R. Co. Abandonment, not to be printed, Apr. 3, 1952, Div. 4. 

The Commission has taken jurisdiction of railroad relocations whenever the 
proposed change concerned service to shippers, affected the competitive situation, 
substantially affected a carrier’s revenues or expenses, or was related to rail trans- 
portation generally, citing 158 I. C. C. 309. Where the relocation of tracks within 
acity has none of the foregoing effects, the relocation is not within the Commis- 
sion’s jurisdiction under Section 1(18)-(20), = gv7@i.cc Ba F. OB: ire, 
Missouri Pacific R. Co. Trustee Construction, ........ oh ee , Apr. 10, 1952, Div. 4. 


07. Administrative Procedure 


Where evidence of record does not clearly show location of plant with respect 
to carrier's operating authority, the Commission can make reference to maps not 
of record, subject to the right of any objecting poy to petition for further yoy | 
ag oad Fleetlines, Inc. v. Arrowhead Freight Lines, oe 1 ane , Apr. 8, 

iv. 

Failure to comply with Rule 96 of Rules of Practice by ry to allege any 

error of law or misconception of fact in examiner’s report is not a fatal error, and 


issues raised will be considered on their merits. MC-55811, Sub 15, Craig Trucking 


Extension—Glass Articles, not to be printed, Mar. 19, 1952, Div. 5 ; 
_ Since the Rules of Practice should be liberally construed in order to provide 
just, speedy and inexpensive determination of issues presented, it was not error to 
combine several proceedings before two joint boards in order to avoid the taking 
of the same testimony seven times, where the protestant was not adversely affected 
by the procedure followed. MC-2962, Sub 6, A. & H. Truck Lines Extension— 
Paducah, not to be printed, Mar. 14, 1952, Div. 5. 
_ The failure of a public document introduced in evidence to be properly certified 
in accordance with Rule 78 does not justify rejection of the exhibit where the 
accuracy of the exhibit was not challenged but tacitly admitted. MC-29566, Sub 4, 
ig oon Lines Extension—Glass Products, ee ee , Apr. 3 
, Div. 5. 
It may not be assumed that a corporation which issues tariffs as agent for 
carriers is also their agent in formal |p pe s before the Commission. / & § 
M-3679, Iron and Steel—Between St. Louis and Indianapolis, ee ee , 
Mar. 31, 1952, Div. 3. 
Since Rule 4(c) of the Rules of Practice provides that the Commission may 
accept for filing pleadings which do not conform to the rules, subject to later 
correction by party filing, the period in which the filing must be made is measured 
with reference to the original filing and not with reference to the filing of the 
corrected pleading. No. 30726, Banana Distributors v. G. M. & O. R. Co, 
LOC , Apr. 8, 1952, Div. 2. 


10. Carriers 
13. Carrier Status 


_A company which refers to other carriers requests for transportation services 
Which it does not perform in exchange for reference by other carriers to it of 
requests for services which it does perform is not a broker of transportation since 
it will neither sell nor offer for sale any transportation, or negotiate for, or hold 
Itself out to sell, provide, furnish, contract, or arrange for transportation to be 
tendered by someone else. FF-206, Riggers & Erectors Service Corp. Freight For- 
warder Application, not to be printed, Mar. 26, 1952, Div. 5. 
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20. Franchises 
21. Necessity 


Where public convenience and necessity exists, an increase in competition js 
not sufficient reason to deny an application, citing 69 F. Supp. 166. MC-110010, 
Sub 3, Gregory Contract Carrier Application, not to be printed, Mar. 21, 1952, Div. 5, 

While evidence of need for transportation of household goods is difficult to 
obtain because of the non-repetitive character of the traffic of individual shippers, 
inquiries for service do not establish that persons inquiring necessarily desired or 
required applicant’s service or that they were not able to obtain service elsewhere, 
yg 5 Graham Common Carrier Application, not to be printed, Mar. 2, 

, Div. 

Charter service authority granted where use of opposing carrier requires payment 
of charges for substantial deadhead mileage. MC-1]12805, Halvorson Common Carrier 
Application, not to be printed, Mar. 28, 1952, Div. 5 

A water carrier permit to engage in a new chartering service should have a 
territorial scope no broader than that sought in the application. W-1]023, Sub |, 
Coppedge Contract Carrier Application, oe oe , Mar. 28, 1952, Div. 4. 


GRANTED IN PART 


mat Horvath Contract Carrier Application, not to be printed, Mar. 14, 
, baw. >. 
ee oe Young Common Carrier Application, not to be printed, Mar. 26, 
/. ov. 5. 
MC-112267, Josephs Common Carrier Application, not to be printed, Apr. 7, 
1952, Div. 5. 


GRANTED 


MC-112950, Monk Common Carrier Application, not to be printed, Mar. 24, 
1952, Div. 5. 


DENIED FOR FAILURE OF PROOF 


ety ane Buehler Contract Carrier Application, not to be printed, Mar. 26, 
, Div. 5. 

MC-112412, Sub 1, Pacific Produce Transport Co. Common Carrier Application, 
not to be printed, Apr. 2, 1952, Div. 5. 


22. Quality 


A motor carrier may tack separate grants of authority regardless of their 
regular or irregular nature, provided there is a common point of service, the physical 
operation is conducted through that common point and the separate nature of regular 
and irregular route operations is maintained. Grants of authority not restricted 
against tacking may be combined with other unrestricted authority subject to the 
above requirements. MC-C-1079, Fleetlines, Inc. v. Arrowhead Freight Lines, 
= ee , Apr. 8, 1952, Div. 5. . 

Where a registered intrastate operator’s certificate restricts it to operations 
using its own equipment, it cannot lawfully lease or borrow equipment for use in 
interstate operations under the second proviso of Section 206 (a). MC-59680, 
Sub 71, Strickland Transportation Co. Extension—Carbon Black, not to be printed, 
Mar. 19, 1952, Div. 5. 

A motor carrier authorized to haul “steel-mill products” may haul such products 
for any “e+ in the absence of a specific contrary restriction. In interpreting 
certificates, the Commission must give consideration to evidence showing that it- 
dustry usage and common understanding of the terms used is narrower than the 
broadest academic definition, citing 167 F. 2d 825. The term “steel-mill products 
includes those articles which are the direct products of the steel-making process am 
does not include the finished products or the finished component parts of products 





tition js 
-1 10010, 
» Div. 5, 
ficult to 
shippers, 
sired or 
sewhere, 
Mar. 26, 


ayment 
| Carrier 


have a 
Sub 1, 
Div. 4. 


Mar. 14, 
Alar. 26, 
Apr. 7, 


far. 24, 


lar. 26, 


ication, 


f their 
a 
regular 
stricted 
to the 
rations 
use in 
59680, 
rinted, 


oducts 
preting 
hat in- 
an the 
ducts” 
ss and 
oducts 


MAY, 1952 847 





—_ 


which are manufactured in part or wholly from iron or steel. MC-10900, McCullough 
Transfer Co. Common Carrier Application, ........ M. C.C. ........ , Apr. 1, 1952, Div. 5. 

Where the corporate limits of a municipality used to designate the boundaries 
of a commercial zone are moved, the limits of the commercial zone are not auto- 
matically changed to conform. MC-C-258, Kansas City Commercial Zone, 

M. C. of scale , Apr. 7, 1952, Div. 5. 

In the absence of a specific restriction against interchange, a certificated motor 
carrier may interchange the commodities it 1s authorized to transport at all points 
where it would be authorized to receive or to deliver goods, citing 27 M. C. C. 591, 
and this right extends to carriers engaged in interstate commerce under the second 
proviso of Section 206 MC-F-4374, Ferguson Freight Lines—Purchase—Ceramic 


(a). 
Trucking Co., ........ go eee , Apr. 10, 1952, Div. 4. 


23. Grandfather 


A “grandfather” applicant will be granted authority to serve all intermediate 
points on a regular route if service to a sufficient number of intermediate points 
is proved, citing 27 M. C. C. 489; 51 M. C. C. 802. MC-10875, Branch Motor Express 
Co—Clarification of Certificate, not to be printed, Mar. 17, 1952, Div. 5. 


24. Extensions 


A freight forwarder application will not be denied solely on the ground that a 
proposed service will be in competition with existing services, so long as it is not 
shown that the proposed operation would impair forwarder service in the territory, 
citing 265 1. C. C. 431, 444. FF-148, Sub 4, Republic Carloading and Distributing 
Co. Extension—Sout beast, JG =: , Apr. 1, 1952, Div. 4. 


Where applicant has present authority to transport petroleum products in bulk, 
an extension of route authority should be to transport petroleum products even 
though proof presented related to a single kind of petroleum product. MC-104654, 
4 A —- Transport Extension—W biting, not to printed, Mar. 14, 

, Div. 5. 

A certificate restriction limiting operations between canning, freezing and cold 
storage plants should not be imposed, even though acceptable to the parties, since 
it is not the Commission’s policy to impose in grants of authority limitations in- 
volving indefinite and unascertainable locations, even though the operations are to 
be limited territorially, citing 47 M. C. C. 221; 48 M. C. C. 568. C-7228, Sub 6, 
pa aed & Storage Co. Extension—Frozen Foods, not to be printed, Mar. 24, 

, Div. 5. 


It is logical for a regular-route motor common carrier of general commodities 
serving a large industrial municipality to be authorized also to serve all points which 
are commercially a part of that municipality. MC-1968, Sub 57, Hall Extension— 
Tulsa Commercial Zone, not to be printed, Mar. 17, 1952, Div. 5 

Where a need for the service is shown, authority will be granted to serve com- 
mercial zone even though such a grant would be unnecessary when Ex Parte MC-37 

mes effective, since the effective date of this decision has been postponed. MC- 
2202, Sub 65, Roadway Express Extension—Houston Commercial Zone, not to be 
printed, Apr. 1, 1952, Div. 5. 


GRANTED IN PART 


_ MC-107295, Sub 19, Pre-Fab Transit Co. Extension—Several States, not to be 
printed, Mar. 14, 1952, Div. 5 


wn Dee” Sub 6, Skaggs Extension—Explosives, not to be printed, Mar. 14, 
» DIV. 9. 

MC-52458, Sub 113, McCormack Trucking Co. Extension—Liquids in Bulk, 
hot to be printed, Mar. 24, 1952, Div. 5. 

MC-30844, Sub 20, Heuer Truck Lines Extension—Waterloo, not to be printed, 
Mar. 26, 1952, Div. 5. 
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ey i Sub 10, Flippin Extension—Fertilizer, not to be printed, Mar. 2\, 
, Div. 5. 
on Dee Sub 2, Freeman Extension—Rock Island, not to be printed, Apr. |, 
» Div. 5. 

MC-109873, Sub 5, Expressways Extension—Michigan Points, not to be printed, 
Mar. 24, 1952, Div. 5. 


GRANTED IN PART 


P oe, yg 6 Kent Transfer Extension—Maryland Points, not to be printed, 
r. 4, " We Be 
MC-798, Sub 8, Gendreau Extension—New Furniture, Apr. 8, 1952, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-92410, Sub 2, Steel Haulage Corp. Extension—New York, not to be printed, 
Mar. 24, 1952, Div. 5. ; 
Og ot Sub 2, Whitaker Extension—Cincinnati, not to be printed, Mar. 17, 
, Div. 5. 
MC-78062, Sub 18, Beatty Motor Express Extension—West Virginia, not to be 
printed, Mar. 26, 1952, Div. 5. 
ee Sub 2, Bivins Extension—Sand and Gravel, not to be printed, Mar. 24, 
, Div. 5. 
MC-111812, Sub 1, Midwest Coast Transport Extension—Die Castings, not to be 
printed, Apr. 2, 1952, Div. 5. 


24.1. Alternate Routes 
In order to obtain authority to operate over an alternate route solely on the 


basis of operating economy and efficiency, applicant must show an existing operz- 

tion between both termini over a practicable and feasible route, that it is presently 

competitive with existing carriers operating over more direct routes and that no 

change in the competitive situation will result. Denied, where proposed route is 

alternate to an unauthorized operation. MC-105807, Sub 9, Red Ball Transfer Co. 

| cnt lternate Route, not to be printed, Mar. 17, 1952, 
iv. 5. 

Denied, where applicant is not presently moving a substantial volume of freight 
between terminii_of proposed alternate route. MC-35628, Sub 135, Interstate Motot 
a System Extension—Rockford and Normal, not to be printed, Mar. 17, 1952, 

Vv 


iv. 5. 
Granted, where reduction in mileage is from 608 to 470 miles. MC-527%, 
nl 7 K — Lag Lines Extension—ndianapolis to Des Moines, not to be printed, 
ar. 14, , Div. 5. 


27. Transfer 


Water carrier certificate transfer approved. F. D. 17486, Cumberland Rive 
Sand Co. Certificate Transfer, not to be printed, Apr. 7, 1952, Div. 4. 


29. Abandonment 


In computing revenues allocable to segment of line to be abandoned, segment 1s 
entitled to credit for the bridge traffic moving over it, even though such traffic 
may be moved over another route belonging to applicant, citing 278 LCC. 810. 
F. D. 16868, Chicago & North Western Ry. Co. niameth, not to be printed, 
Apr. 10, 1952, Div. 4. 


People claiming to be dependent upon continued railroad service cannot reason 
ably expect or demand special requests or inducements to use that railroad, citing 
247 |. C. C. 381, 388. If continued operation of a line is shown to be a burden upon 
interstate commerce, the burden is not removed by showing that applicant’s ove 
intrastate operations are compenetery, citing 267 .. = é 15, 7 F. D. 14714, 
Atlantic Coast Line R. Co. Abandonment, not to be printed, Apr. 1, 1952, Div. 4 
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AUTHORIZED 


23.65 miles. F. D. 17608, .% Angeles & Salt Lake R. Co. Abandonment, not to 
be printed, Apr. 11, 1952, Div. 4 

1724 miles. F. D. 17624, Rio Grande Southern R. Co. Receiver Abandonment, 
not to be printed, Apr. 8, 1952, Div. 4. 

2.01 =, 1050, J7615, Alleghany & Western Ry. Co. Abandonment, not to be 
rinted, Apr. 
wae ll miles, F.D D. 17609, ‘New York, N. H. & H. R. Co, Abandonment, not to be 
printed, Apr. 3, 1952, Div. 4 

139 miles. F. D. 17605, Y aceteaeas Terminal Ry. Co. Abandonment, not to be 
printed, Mar. 28, 1952, Div. 4 


30. Finances 
31. Scope of Regulation 


Waiver of requirement of competitive bidding granted where bond issue might 
not be successfully placed if sold at competitive bidding, which would reflect ad- 
versely on carrier's credit. F. D. 17716, Illinois Central R. Co. Competitive Bidding— 
Exemption, not to be printed, Apr. 9, 1952, Div. 4. 

Earlier report authorizing sale of bonds without competitive bidding modified 
to permit increase in amount and term of new bonds. F. D. 17626, Chicago & 
ay wy R. Co. Competitive Bidding Exemption, & 4 peo » Mar. 
v 


34, Purpose 
EQUIPMENT TRUST CERTIFICATE AUTHORIZED 


F. D. 17699, Pittsburgh & Lake Erie R. Co. Equipment Trust Certificates, not 
to be printed, Apr. 10, 1952, Div. 4. Net interest pa 92%. 

F. D. 17698, Erie R. Co. E quipment Trust Certificates, not to be printed, 
a ay 1952, Pe fon eee ‘cost —2. 83%. r Certif a . 

eading Company Equipment I rust Certificates, not to print 

Apr. 4, 1050. Div. 4. Net interest Bn ( 

F. D. 17658, Chicago, Rock Island 4 Pacific R. Co. Equipment Trust Certificates, 
not to be printed, Apr. 3, 1952, Div. 4. Net interest cost—2.90%. 


BONDS AUTHORIZED 


F. D. 17667, Atlantic Coast Line R. Co. Bonds, not to be printed, Apr. 10, 
1952, Div. 4. a}, of existing bonds. 
F. D. 17710, Bush Terminal Co. Bonds, not to be printed, Mar. 28, 1952, Div. 4 
Refunding of existing bonds. 


NOTES AUTHORIZED 


F. D. 17588, Union Railroad Co. pe not to be printed, Mar. 31, 1952, Div. 4. 
To oo advances for an ag purchases. 
D. 17686, Donora Southern R. Co. Notes, not to be printed, Apr. 1, 1952, 
Div. 4. To evidence advances for improvements. 


39. Unauthorized Issues 


Authority _ nted to issue stock and promissory notes to replace certificates 


void as having been issued without authority. F. D. 17604, National Transportation 
0. Securities, not to be printed, Apr. 11, 1952, Div. 4. 
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40. Operations 
41. Methods and Practices 


In the absence of conflicting tariff rules, the practice of basing charges for 
loaded movement on the net weight of the contents and the inclusion of the retum 
of the empty containers in the rate for the loaded movement is not of itself unlawful. 
A carrier may furnish containers for the transportation of commodities, even though 
under no duty to do so, so long as it is done without discrimination and at reasop- 
able charges for the entire service performed. A rule providing for the retum 
transportation of empty containers only when such transportation can be performed 
at carrier’s option and convenience is unlawful, for lack of definiteness. MC-C-1087, 
_— Mg Steel, In Containers—Central Territory, _ = eee » Mar. 19, 1952, 

iv. 2. 


50. Service 
56. Accessorial 


Carriers perform many accessorial services voluntarily or for competitive reasons 
which are non-transportation in character and which they have no carrier duty to 
perform. Carriers must ascertain the weights on carload shipments with sufficient 
accuracy to determine the freight charges thereon, and this may be done by track- 
scaling. Where a carrier voluntarily assumes a non-carrier function, it must provide 
the service to all without discrimination, but it is not required to continue the 
service against its will. 1] & S 5953, Checking, Marking and Weighing Wool in the 

fy, Siieemes , Mar. 26, 1952, Div. 3. 


59. Discrimination 
Failure of railroad to include industries four miles from classification yard 


within anaes district while including other industries as much as six miles away 
held prejudicial where effect of refusal was to deprive certain shippers of transit 


rates available to say eo" within switching district. No. 30573, Agricultural 


Products Co. v. A. FP. FP: Ge. isn ee , Mar. 27, 1952, Div. 2 


60. Charges 
61. Rate Making 


The ascertainment of costs is not an exact science, involves many estimates and 
assumptions, and the results are essentially a guide to judgment. Where detailed 
cost studies show a substantial out-of-pocket loss, and proposed increased fares 
merely restore operation to a normal revenue basis, rates are not unreasonable or 
unlawful. J & S M-3716, Passenger Fares Between Washington and Annapolis, 

oe , Mar. 27, 1952, Div. 3. a 

Where there are no tariff restrictions against a particular route which is within 
the tariff limit of circuity, a shipper is entitled to use this route for ratemaking 
purposes, even though it is circuitous and ordinarily not used for moving the traffic 
involved, citing 278 I. C. C. 171. No. 30726, Banana Distributors v. G. M. & O.R 
ae So, ey , Apr. 8, 1952, Div. 2. 


63. Commodity Classification 


Where an article is embraced in more than one commodity description, the 
more specific description takes precedence, unless the choice is between a commodity 
rate and a class rate, in which case the commodity rate, in the absence of a contrary 
intention, takes precedence, even though the class rate provides a more specific 
description of the article, citing 89 I. C. C. 395. But when a commodity falls within 
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a specific description in the classification, the class rate applies when the commodity 
rate published in connection with a general commodity designation is restricted by 
the initials n.o.i.b.n. No. 30746, Salawitch Auto Parts Co. v. B. & O. R. Co., ........ 
Ce ns... , Mar. 24, 1952, Div. 3. 


An exception to the classification takes precedence only to the extent that it 
embraces the same article, and where exceptions ratings are published for both gas 
logs and gas heaters, it is clear that the rating for gas heaters does not apply to 
gas logs, citing 277 1. C. C. 609. No. 30777, Teague Hardware Co. v. A. & W. P. 
2. ee Se eee » Mar. 25, 1952, Div. 3. 


65. Rate Level 


Where class rates are charged on isolated shipments and it is not shown that the 
cass rate as such was unreasonable, reparation will not be awarded, citing 274 
1.C. C. 208, 209; 280 I. C. C. 439; 78 I. C. C. 673. No. 30746, Salawitch Auto Parts 
a+7.8.9 0. &. Co., .......: 5 et ae , Mar. 24, 1952, Div. 3. 


Comparisons of revenue per car and per car-mile with other commodities do not 
afford a basis for a finding of rate unreasonableness in the absence of a comparison 
of values and transportation characteristics. No. 30683, Newport News Shipbuilding 
& Dry Dock Co. v. D. & R. G. W. R. Co., ........ Se ee , Mar. 24, 1952, Div. 3. 

The authorization in the third and the final reports in Ex Parte 166 of a maxi- 
mum increase that was lower than the percentage increases previously granted in 
that proceeding is insufficient alone to show that the interim increases were unjust 
or unreasonable. No. 30417, Crown Zellerbach Corp. v. Central of Georgia Ry. Co., 
| A ot, olga , Mar. 25, 1952, Div. 2. 


Fourth Section relief on potatoes denied for failure to show need for more favor- 
able treatment than that accorded producers at intermediate points. F. S. A. 18429, 
Potatoes to Official Territory, 2 oe ge , Mar. 25, 1952, Div. 2. 


_ Section 218 (b) authorizes the Commission to prescribe just and reasonable 
minimum rates for contract carriers which rates shall give no undue advantage or 
preference to the contract carrier in competition with common carriers. The failure 
of a contract carrier to show its operating expenses does not preclude the Commis- 
sion from prescribing minimum rates for a contract carrier. J & S M-3282, Malt 
feveraees, Containers—M ilwaukee—Cleveland, i , Mar. 27, 1952, 

v. 2. 


The fact that rates on eastbound movements are lower than those on westbound 
movements does not render the higher rate unreasonable, particularly where the 
lower rate was established to attract return movements. MC-C-1202, Peck’s Products 
Company v. Burlington Truck Lines, i , Mar. 25, 1952, Div. 3. 


_In determining reasonableness of contract carrier minimum rates, controlling 
weight should be given to the carrier's operating expenses, but where such costs are 
not available, comparisons may be made between defendant’s assailed minimum and 
its other minimum rates, which may be presumed to be minimum reasonable rates. 
MC-C-1226, Middle Atlantic Conference v. Hamblet’s Express, oS eee , 
Mar. 22, 1952, Div. 3. 


Comparison of values, transportation characteristics and uses basis of finding 
that Proposed ratings are not unreasonable. J & S 5915, Ratings on Flavoring or 
Seasoning Wine, 1.C.C........, Apr. 7, 1952, Div. 2. 


._ While the cost of providing pick-up and delivery service on rail l.c.l. traffic has 

risen to point where such costs can no longer be absorbed in order to meet motor- 

yee competition, and such charges should be stated separately, proposed schedules 

lsapproved as resulting in discrimination against interterritorial traffic in official 

terntory. IJ & S 5960, Pick-Up & Delivery on Interterritorial Traffic, SG 
» Mar. 26, 1952, Div. 3. 


Further rail rate increases authorized, granting full 15 percent increase originally 

a 195] e = —. 175, subject to certain idl sie increases on stated 
ies. } 
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65.1. Demurrage ae 
_An arrival notice 


eyo x I. c C. 403, 407. No. 30849, road, 
= Corp. v 5 , Mar. 27, 1952, Div. 3. 


66. Joint Rates and Divisions 


In the absence of an affirmative requirement pursuant to an order of the Con- 
mission under Section 15(4) that certain through routes and joint rates are re 
quired, a carrier may maintain combinations of rates, if not otherwise unlawiul, 
resulting in general nonuse of routes which ~ gy are woe A routes, but use of 
which would result in short-hauling that carrier. 5, American National 
Livestock Assn. v. A. T. & S. F. Ry. Co., 1 << » Mar. 18, 1952, 
Commission. 


67. Tariffs 


Rule 4(k) of Tariff Circular MF No. 3 permits the publication of intermediate 
rules only by regular-route carriers and no similar authority is granted to irregular 
route carriers since these rules. when applied to irregular-route operations, afford a 
multiplicity of routes, opportunities for unlawful prevadiee and preference, and 

595. M4 & S M-318l, 


violate Section 217 and the tariff circular, citing 46 
Intermediate Rules—Between Middlewest and Southwest, 
19, 1952, Div. 2. 


80. Unification 
81. Types Permissible 


Where vendor conducted operations to best of his ability after receiving certifi 
cate and was reluctant to expand operations to meet shipper’s needs because of il 
health, negotiation for sale of rights three months after receiving certificate does 
not constitute attempt to traffic in operating rights. MC-F-4703, Watkins Motor 
Lines—Purchase—Baker, mG <. , Apr. 7, 1952, Commission. 

Control approved conditioned upon merger into operating company of non- 
carrier subsidiary engaged sole ~ §- in selling gasoline to parent and in holding title to 
nat and Te ~ by parent in motor carrier operations, citin 

~ Oo mu. C 2: 3 1. & 747. MC-F-5045, 
ane Terminals Co. oh ih FO Express Co., GE. A ody alee , Apr. 8 
iv 


83. Acquisition or Merger 
APPROVED 


MC-F-4957, Motor Cargo—Purchase—Allentown-Easton Motor Express, not to 
be printed, Apr. 1, 1952, Div. 4. 
MC-F-5012, Bowman Trans paration, Inc—Purchase—Morris Motor Express 
not ° ay Ary Vin -& 1, 1952, 
Rdiy oF sty (Portion)—Portland—Pendleton Motor Trans 
ae -.. an not to be printed, Apr. 1, 1952, Div. 4. 
MC-F-5097, Gra-Bell Truck Line—Purchase ( Portion)—Ringle Truck Lines, no 
to be = Painted. | Apr, i, Magy | Div. 4. 
Rocky Mountain Service—Purchase—Goodman Delivery Servict, 
not to be clea Apr. 8, 1952, Div 
MC-F-4825, Long Transportation Co—Purchase ( Portion)—Spreen Bros. Motor 
Express, not to be printed, Apr. 8, 1952, Div. 4. 
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$4, Lease or Operating Contract 


It is the Commission’ P policy that leases of motor carrier operating rights should 
only be authorized for short = of time with a view to determining whether 
purchase would be desirable. ses for indefinite periods or successive renewals of 
Pobinite term eons, are hag wrx citing 55 M. C. C. 804; 50 M. C. C. 589; 
55 M. C. C. 172; 317. MC-F-3339, La Crosse and Western Stages—Lease 
A» Red p et oR. Co., not to be printed, Mar. 20, 1952, Div. 4. 


TRACKAGE RIGHTS APPROVED 


F Di NS. York Connecting R. R. Co. Trackage Rights, .. 
Mar. 

F. D. 17584, “¥ eee & Obio Ry. Co. Trackage Rights, 
Mar. 31, 1952, Div. 4 
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Street Station Bldg., Philadelphia 4, 
Pennsylvania. 

hmeniee J. Hemphill, (B) M. P. Bau- 
man ‘Cem 140 Cedar Street, New 
York 6, N. Y. 

Raymond c Johnson, (A) Holland & 
Hart, 350 Equitable Building, Denver 
z, Colorado. 


Edward S. Kastner, (B) Traffic Dept, 
Baltimore & Ohio Railroad, 610 Lafay. 
ette Building, Detroit 26, Michigan 

Robert F. Lisinski, (B) ¥. Acme 
Feeds, Inc., 7715 West Van is St, 
Forest Park, Illinois. 

John K Pickens, (A) 544 Washington 
Building, Washington 5, D. C. 

Judson B. Robb, (A) 502 Park Ave. 
Bldg., Detroit y =. 

Julius Rubin, (B) A Manhattan 
Paste and Glue Co, 38 Greenpoint 
Avenue, Brooklyn 22, N. Y. 

LeRoy W. Schultz, (B) 1859 Stanley 
Blvd., Birmingham, Michigan. 

Samuel C. Shoup, (A) 1425 South De 
Mar Ave., San Gabriel, California. 

Glenn A. Squibb, (B) 306 Cascade Road, 
Pittsburgh 21, Pennsylvania. 

Edwin A. Stoga, (B) 14970 Prest, Detroit 
27, Michigan. 

Harry F. — (B) G. T. M., Merck & 
Co., Inc., P. O. Box 88, Rahway, New 

ersey 

wiftsy- E. Thompson, (B) Gen’l. Agt. 
The Green Bay & Western Railroad 
Co., 2247 Oliver Building, Pittsburgh 
22, Pennsylvania. 

Paysoff Tinkoff, Jr. (A) 4326 N. Lincoln 
Avenue, Chicago, ‘Illinois. 

William F. Wallace, (B) Rm. 1211, 370 
Lexington Avenue, New York 17, N.Y. 

Raymond G. Wiggins, (B) 4809 Belleview 
Street, Kansas City 2, Missouri. 


REINSTATED TO MEMBERSHIP 


et . Carr, AA Traffic Department, 
aker Oats Company, 345 Mer- 
ane Mart, Chicago 54, Illinois. 


* Elected to membership April, 1952. 


William H. Pease, (B), Traffic Consult- 
ant, Briderport Brass Company, 
Grand St., Bridgeport 2, Connecticut. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 


C. L. Denk, Jr., G. T. M., Fulton Bag & Cotton Mills, P. O. Box 
1726, Atlanta 1, Georgia. 


Baltimore Chapter 


Charles J. Stinchcomb, Chairman, 534 Equitable Building, Balti- 
more, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


A. J. Christiansen, Chairman, T. M., Northern Illinois Coal Trade 
Association, Room 1818, 307 North Michigan Avenue, Chicago 1, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


a Paul M. Hupp, Chairman, 315 Majestic Building, Denver 2 
olorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


beg Morrow, Chairman, 1220 Dupont Circle Building, Washing- 
ton 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 

D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 
.,N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local ounneee which may send delegates to annual or other meetings of the 
Association. uch chapters must conform to the constitution and by-laws of the 
Association, rovided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
— in any chapter. (Constitution—section 5, Article IV). 


(Sample charter, i.e, that of the District of Columbia Chapter, will be found on 
Pages 120-122 of December, 1939, Journal). 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street Jacksonvilk, 
Florida. 


Michigan Chapter 
Alex E. Berendt, Chairman, 201-10 Ford Building, Detroit 26, Michi. 


gan. 
Dinner meetings held on call of the Chairman, bi-monthly, at Hotd 
Ft. Shelby, Detroit, Michigan. 


Kansas City, Missouri, Chapter 


Robert P. Post, Chairman, 1040 Board of Trade Building, Kans 
City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in th 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 
Meets: Third Friday of each month at 12:15 P. M. at the Mark 


Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Stuart P. Smith, Chairman, T. M., Jefferson Chemical Company, 
Inc., 711 Fifth Avenue, New York 22, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Akeley L. Stevens, President, T. M., Northern States Power Co., li 
South 5th Street, Minneapolis, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. 4, 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 
Philadelphia Chapter 


Samuel L. Einhorn, Chairman, 1540-47 Philadelphia Saving Funi 
Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 

Meets: Monthly at Philadelphia Traffic Club, Benjamin Frankl 
Hotel, 3rd Thursday of each month, 8:00 P. M. except July, August and 
September. 
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Pittsburgh Chapter 
Frank J. Ryan, Chairman, District Representative, Detroit, Toledo 
& Ironton Railroad, 1404 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: at call of Chairman. 


North Texas 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 

Meets: At time and place fixed by Chapter’s Executive Committee. 

The organization of a new Chapter, to be known as the ‘‘ North Texas 
Chapter,’ has been completed. The officers are as follows: 

Chairman: Harry G. Crafts, P. O. Box 7186, Dallas 9, Texas. 


Vice-Chairman: C. S. Edmonds, Ft. Worth Club Building, Ft. 
Worth, Texas. 


Secretary-Treasurer: J. D. Hughett, 4112 San Jacinto Street, Dallas, 
Texas. 


Executive Committee 


Frank A. Leffingwell, Praetorian Building, Dallas, Texas. 
‘ Ed. P. Byars, Ft. Worth Chamber of Commerce Building, Ft. Worth, 
exas. 
The Chapter will meet once a month during September, November, 


January, March and May, at a time and place chosen by the Executive 
Committee. 


Puget Sound 


Donald G. Olson, President, A. T. M., Simpson Logging Company, 
1010 White Building, Seattle 1, Washington. 
Meets: Third Tuesday of each month—Dinner Meeting *:00 P. M., 


Stewart Hotel. Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


_P. 8. Labagh, Chairman, Traffic Director, California Packing Corpo- 
ration, 215 Fremont St., San Francisco, California. 
A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Wyman C. Knapp, Chairman, Gordon, Knapp & Gill, 612 Citizens 
National Bank Building, Los Angeles 13, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission 
ee $1.00 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC PractITIONERS’ JOURNAL, June, 1948—while they 
BN ccs p etd dicidas nlite lichen alata taviaelinllibdt tila alintnentaiaainameiiiy d 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire... 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C_—Revised 1947 
Edition, prepared by Committee on Education for Practice. .50 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland_-_-------- 1.00 


A Description of the Functions of the Divisions, Bureaus and Staff 


of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from ICC Practitioners’ JOURNAL....------------ 50 


Code of Ethics 


Percent Variable and Improvement in the Art, by John E. Hans- 
bury, Head Valuation Engineer, Bureau of Valuation, Inter- 
state Commerce Commission—reprinted from ICC Practt- 
ge ee TCT ee ee ee | 1.00 


Costs and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith_--. .. 


Supreme Court Decisions Important to the I. C. C. and Abstract of 
39 Important Decisions Since 1939. This booklet contains 256 
Supreme Court Decisions, among which are 172 decisions im- 
GN TE EE Uchisdlacincenaecctmansunnonenceenaiell 1.0 


Relief from 4th Section of the Interstate Commerce Act by J. 
M. Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediate provision of Section 
4, and contains many citations relating to each situation---- 0 





